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Teaching Civil Procedure:
A Retrospective View

Pawl D. Carrington

I have taught Civil Procedure in American law schools for forty years. The
course I taught in 1999 bears only averyloose resemblance (o the onel taught
in 1960, My 1960 course bore scant resemblance £o the one I took from Austin
Scott in 1952-5%, and virtvally none to the course he took from James Barr
Asnes in 1907. Scott taught with a twinkle in his eye that enabled him to pitlory
students without their thinking his motive was other than to help them clear
the cobwebs from their thinking, The content of his material mattered litte.
And apparently this was even more rne for the teaching of Ames, of whom
Scott said to me, “I did notneed a course in legal ethics because I knew James

Barr Ames.”

A Short History of fhe Civil Procedure Course

Nevertheless, the two of our forebears in American law teaching who had
the best opportunity to shape a curriculum in law omitted to teach Civil
Procedure. They came to this common failure from opposing positions,

The first of the two was George Wythe, who had an open choice at the time
of his appointment as profassor of law and politics at William and Mary in
1775, Wythe understood his mission to be the nurturing of public virtue.
Although a scholar of repute, he was not an academic person in the conter-
porary sense: he was a sitting judge while also a teacher. And it was not his
purpose, nor did he seek to atiract siudents, to prepare them to appear in
court. He was preparing his students for public life in the Commonwealth of
Virginia, He had his students for a single academic year, and he was their only
law teacher®

Wythe was constricted in his choices of content by the availability of reading
materials. His lectures were in part 2 guide to Blackstone, the one generally

6. Paul D, Carrington, The Revolutionary Idea of University Legal Education, 31 Wm. & Mary L.
Rev, 527 (1980) [hereinafter Revolutionary Idea]; Paul D. Carrington, Teaching Law and
Virtue at Transylvania University: The George Wythe Tradition in the Antebellum Years, 41
Mercer L. Rev. 875 (35903 [hereinafter Teacting Virtuel; Paul D. Carrington, Teaching Law
in the Antebellum Northwest, 23 U. Tol. L. Rev. 3 (1981).

4. 1 have tried to develop this theme more fully In Stewards of Democracy: Law as a Public
Profession (Boulder, 1998).

8. See Carrington, Revolutionary Idea, supra note §, at 585-38.




316 Jowrnal of Legal Education

available and readable law book. His students read not only those parts of
Blackstone depicting the English law of contracts and property and the
common law of crimes, butalso the account of the English constitution, which
Wythe apparently employed as an occasion to extol the greater virtues of the
Virginiz constitution he had helped write.” He also lectured on Roman law, a
subject on which he was acknowledged to be the most learned American.!” He
introduced his students to the literature of political economy, notably the
then recent works of Adam Smith and Baron Charles Montesquieu. He also
conducted moot courts and fortnightly meetings of his students organized asa
legislative body.!

Wythe’s successor, St. George Tucker, followed a similar pattern and at the
conclusion of his teaching career, in 1803, published an Americanized edition
of Blackstone, eliding Blackstone’s royalisms and adding an extended treat-
ment of American constitutional law based on Tucker's own lectures.”” The
Transylvania University Law Department, perhaps the most important in
antebellum times because of the large number of its graduates who partici-
pated in our national public life, followed Wythe's leadership in emphasizing
public law, comparative law, and political economy, while also affording access
to Kent's Commentaries ot American Law® a work, like Blackstone's, giving
short shrift to adjective law."

Ry the 18303, there seems to have been a general understanding that an
academic law program would occupy about five months of the year, and that
students completing the program would be in residence two such years.
Topics were often studied in alternating years. Transylvania may have been
the first American university to conduct a final examination in law, given at
the end of the program, Only those who passed received a degree. Most
failed--which was OF, because the credential meant very little anyhow, Ante-
beltum Harvard under Story and Greenleaf gave a degree to all who were
present for the prescribed period.'* Thomas Cooley’s Michigan and Theodore
Dwight’s Columbia did almost the same.'®

To hear.systematic lectures on common law pleading in the time of Wythe
or Tucker, one would have had to enroll at the proprietary school in Litchfield,

9. Alanzo Thomas DI, George Wythe: Teacher of Liberty, ed. Edward W. Riley, 42-43, 51-58
(Williamsburg, 1979).

10, ‘William Wirt, Sketches of the Life and Character of Patrick Henry, 2d ed., 4748 (Phiiladel-
phia, 1818).

11, Carrington, Revolutionary Idea, supra note 6, at 535-36.

12, Blackstone’s Commeniaries ori the Laws of England with Notes of Reference to the Constits-

tion and the Laws of the Federal Government of the United Statesand of the Commonwealth
of Virginiz (Philadelphia, 1803).

13. The first edition was published in Boston, 1826-30.
14. See generally Carrington, Teaching Virtue, supra note 6.

15. ¢ Charles Warren, History of the Hamard Law School and of Early Legal Conditions in
America, 2d ed., 88-92 (New York, 1870); Arthur E. Sutherland, The Law at Harvard, A
Histoty of Ideas and Men, 1817-1967, at 123-24 (Carnbridge, Mass., 14967).

Elfzabeth Gaspar Brown, Legal Education at Michigan 18581959 at 740 (Ann Arbor, 1958);
Julius Goebel, A History of the School of Law, Columbia University 50 (New York, 1958},
Dwight was required to administer an examination before awarding a degree to his students,

h

16.
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where James Gould taught the subject with élan.”? Indeed, shortly before he
retired, he published his lectures on pleading; they were an extended enco-
mium to the intricacies of the forms of action’® But Litchfield was not a
university law school; its profitseeking aim was to market Competence, not
Virtue of the sort that Wythe, Tucker, and Cooley sought to nurture.

A reason that eighteenth-century pleading may have commended itself to
Litchfield as a subject to teach was its arcane character. Only a lawyer could
master the difference between trespass and trespass on the case; to know that
distinction marked one as anointed because common law pleading was a task
for which common sense was useless. A proprietary institution selling resaleable
information could hardly afford to pass up the opportunity to celebrate such a
subject. On the other hand, it was a subject having little interest to most
university law teachers, for much the same reason.” The system was only
marginally more rational than trial by ordeal, or the Japanese alternative of
sumo, both of which were religious ceremonies invoking the will of God to
resolve disputes. It had no more political content, and far less intellectual
content, than other complex games such as chess.

Gould's teaching of the subject was misgnided, whatever his aim. Common
law pleading was already in eclipse in England as well as America. Jeremy
Bentham had likened aspects of common law pleading to a syphilis of govern-
ment.?® His viéw was widely shared, and in the early nineteenthth century
there was a movement afoot on both sides of the Atlantic to discard this
barbaric sport. The forms of action Gould extolled in 1832 were abolished in
England in 18362 Among those sharing Bentham’s scorn of common Jaw
procedure were Jacksonians who regarded English procedure as just another
burden the aristocracy imposed on honest folk as a means of preserving the
wealth and status of lawyers.”

New York University was founded by Benthamite utilitarians who admired
the pragmatism of the new German universities and of the University of
London,® One of its first achievements, in 1838, was to open a law school

17, Marfan C. McKenna, Tapping Reeve and the Litchiield Law School 81-106 (New York,
1585); see also Simeon Eben Baldwin, James Gould, 1770-1838, in 2 Great American
Lawyers, ed. William Draper Lewis, 455, 458 (Philadelphia, 1907).

18. A Treztise on the Principles of Pleading in Civil Actons (New York, 1936)-(1892).

19. Asahel Steams, the professor of law at Harvard from 1817 to 1829, may have been an
exception. See Sutherland, supra note 15, at 72, Nathaniel Beverley Tucker, who was the
professor of Jaw and police at William and Mary from 1834 to 1851, may have been another.
See Professor Beverley Tucker's Valedictory Address to His Class, 1 §. Literary Messenger
BGT, 597-602 (1835), reprinted in Essays on Legal Education in Nineteenth Century Vieginia,
ed. W, Hafilton Bryson, 103, 107 (New York, 1698},

20. A Fragmenton Government; ot, A Comment on the Commentaries, Being an Examination
of . , . Sir William Blackstone's Commentaries . . . , 2d ed. (London, 1823), reprinkd in The
Collected Works of Jeremy Bentham, eds, [. H. Burns & H. L. A. Hart (London, 1977).

21. William 8. Holdsworth, The New Rules of Fleading of the Hilary Term, 1834, 1 Cambridge
LJ. 261, 270-78 (1925).

22, Steven N. Subrin, David Dudley Field and the Field Code: A Historical Analysls of an Earlier
Procedural Vision, 6 Law & Hist. Rev. 311 {1988).

25. Theodore Francls Jones, New York Unlversity 1852-19%2 at 6 {New York, 1933); on the
University of London, see Hugh Hale Bellot, The University College, London, 1826-1926
{London, 1926}
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under the leadership of Benjamin Butler, President Jackson’s attorney gen-
eral. Butler proposed a threeyear part-time curriculum of which the first
year would be devoted to the “science” of pleading, with supplementary work
on jurisprudence and constitutional law. Apparently he felt compelied to
justify the attention to pleading:

Norwill the task of instructing in these branches be unworthy the efforts of
an able and learned jurist. Our forms of proceeding, though generally prolix,
and often encumbered with needless technicalities, are yet intimately
connected with the principles of the Law, And as a general rule, he who best
nnderstands the nawre and design of the instruments which the Law employs,
will ot only be most expert in the business of his profession, but be best
qualified tolook above the mere form, and te lay hold of, and appropriaw 1o
their true uses, the higher parts of his profession.®

One of Butler’s first steps was to employ David Graham, the author of an
1832 book on New York practice.” Grahar was an associate of David Dudley
Field in the effort to abolish common law procedure in New York, an effort
that achieved success in 1848.% It was Graham who lectured on civil procedure
that founding year. Alas, for reasons not fully known, the school closed after
one year, to be reopened two.decades later.?®

Max Weber explained the movement uniting Bentham, Field, and Graham-

as a response to the Enlightenment® What they sought to do was to persuade
those with the power to do so to delete dysfunctional formalities to assure,
insofar as it is possible, that the judgments of law courts are based on the law
and the facts, and are not the result of a misstep of counsel, One evident
purpese in teaching pleading at New York University was to enlist support in
the profession for the reforms that would be forthcoming a decade later.
Timothy Walker, the founder of the Cincinnati Law School, was not a Jackso-
nian, but he shared the Jacksonians' interests in law reform, and he did some
teaching of pleading in the 1840s to the same reformist end*® In the 1870s
John Norton Pomeroy, another reformer, also gave attention to the subject at
the Hastings College of Law of the University of California®

Joseph Story may have been the first American law professor to teach the
topics of jurisdiction and judgments. His lectures, presented in the 1880s,

24. The Law School Papers of Benjamin F. Butler; New York University School of Law in the
1820s, ed. Ronald L. Brown, 7-9 {New York, 1987) [hercinafter Law School Papers].

25, Moatld
26. Hd.at8.

27. Robert Wyness Millar, Civil Precedure of the Trial Court In Historical Perspective 43-51
{New York, 1852); Subrin, supra note 92

28. Law School Papers, supra note 24, at 8-11.

28. 1 Econormnics and Saciety, eds. Guenther Roth & Claus Wittich, 657 (New York, 1868); From
Max Weber: Essays in Sociology, eds. H. H. Gerth & C. Wright Mills, 203 {New York, 1946).

30. Walter Theodore Hitcheock, Timothy Walker: Antebellum Lawyer, eds. Harold Hyman &
William P. Hobby, 56, 79-81, 155-88 (New York, 1990).

31. Thomas Garden Barnes, Hastings College of Law: The First Century 88-114 (San Francisco,
1978). See, e.g, John Norton Pomeroy, The Code of Remedial Justice, Reviewed and
Criticized (Albany, 1877).
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were part of a longer trearment of conflict of laws, a subject on which Story was
the first American author,® There was little national law on those topics until
the Fourteenth Amendment was ratified in 1868.” Story’s colleague Simon
Greenleaflectured on evidence and published the fisstwork on thatsubject in
1852 The law of evidence was largely the product of American judicial
decisions accommodating the institution of the jury trial to the conditions of
nineteenth-century America. Greenleaf's book would go through many edi-
tions before his subject was reworked by his former student, James Bradley
Thayer, and then by Thayer's student, John Henry Wigmore*

All of the works mentioned, and the teaching they expressed, were instru-
ments of law reform. They were written in the spirit of the Jacksonian reforms
of pleading and were a part of the tradition marked by Weber. The moral
premise underlying the teaching of Graham, Walker, Story, Greenleaf, Thayer,
Pomeroy, and Wigmore was that courts should seek in their procedures and
administrative arrangements the means of providing judgments disinterest-
edly applying law made by a government of the people to facts, and thus fo
impose a resolution on disputes. Implicit in their teaching was the duty of
the legal profession to support courts engaged in that enterprise. These
teachers were, unlike Gould, children of the Enlightenment. They were also
missionaries for a secular faith that law can be an effective instrument of
popular selfgovernment.

There is an additional reason for the stunted development of civil proce-
dure teaching in university law schools in the nineteenth century. This was the
local character of much of the applicable law. Butler’s New York University
was among the few schools deigning to teach the law of a state, because most
schools were desperate to attract students from more than one state. This was
especially true of Story’s Harvard; Story had been summoned by the benefac-
tor, Nathan Dane, to celebrate the national law, not the localisms that were
dividing the Republic.

Civil procedure does not appear to have had a siguificant place in the
curriculum of Simeon Eban Baldwin’s Yale Law School or Theodore Dwight'’s
Columbia.* Cooley's Michigan curriculum, however, included lectures on

32, 1 Warren, supra note 15, at 492-93; Sutherland, supra note 15, at 113-15; R, Kent Newmyer,
Supreme Court Justice Joseph Story: A Statesman of the Old Republic 296-200 (Chapel Hill,
1985).

8%. Pennoyerv. Neff, 35 ULS. 714 (1877); Harrisv. Balk, 198 U.S. 215 (1%08}); on the background
of Pennoyer, see Wendy Collins Perdue, Sin, Scandal, and Substantive Due Process: Personal
Jurisdiction and Pennoyer Reconsidered, 62 Wash. 1. Rev. 479 (1987,

34. A Treatise on the Law of Evidence (Boston, 1852},

35. A Preliminary Treadse on Fvidence at Common Law {Boston, 1898). On the relationship
between these works, see William Twining, Theories of Evidence: Bentham and Wigmore
5.9 (London, 1985).

36. A Treafise on the System of Evidence in Trials at Common Law Including the Statutes and
Judicial Decision of All Jurisdictions in the United States, 4 vols. (Boston, 1904-08).

37, Frederick C. Hicks, Yale Eaw School: 1865-94 Including the County Court House Period
{MNew Havan, 1957); Goebel, supra note 16, at 44-68.
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equity, evidence, and code pleading, and it even offered instruction in trial
practice through a moot court.®

The second important moment for the law curriculum was, of course,
Langdell’s. There was much that was fresh about his approach.”® He appears
to have known nothing about Wythe or those who followed him, or about any
events or institutions west of the Hudson River. He did not, so far as we know,
consider the possibility of teaching law to foster public virtue. He had no
interest in social or political reform of any kind; a royalist at heart, he placed
no value on the traditions of selfgovernment. His charge, given him by
President Eliot, was to elevate the status of the Harvard Law School by making
it exclusive, apolitical, and academic®® Like many New Englanders more
English than the English, he did not regard the Constitution of the United
States or even the legislative enactments of Congress as Jaw.*! Law, in his view,
was whatlife-tenure judges made while unencumbered by any texts drafted by
amateurs in legislative committees and constitutional conventions, Hence he
preferred to consign constitutional Jaw to the undergraduate curriculum so
that professional law students might never have their minds sullied by the
vulgarities of politics.

Asa part of the scheme fo make a Harvard legal education more valuable in
the marketplace, Langdell proposed to extend the period of study from the
usual two terms of about five months to three academic years of nine months
each. This decision was in no way driven by a demand of Harvard students for
miore instruction, or of Harvard teachers for more ime in which to cover

material they deemed imporfant. The purpose, and the only purpose, was to

make Farvard Law more rigorous and hence more exclusive, as President
Eliot had directed. Langdell needed to provide twenty-seven months’ worth of
curriculum in lieu of the traditional ten, while if possible diminishing the
place in the curriculum of public law or other matters soiled by politics. This
created a huge vacuum for private law courses, and thus a fresh canvas to
which he was free to apply his crayon. His acolyte, James Barr Ames, was the
author of no fewer than nine casebooks used fo fill the time created by
Langdell* It can be no surprise that, in Langdell’s lifetime, the Harvard Law
dropout rate was very high. A minority of those not excluded by the novel

38. Brown, supre note 16, at 226-49.

39. 2 Warren, sugranote 15, at 359-78; Sutherland, supranote 15, at 166-84; Paul D, Carrington,
Hatll Langdellt 20 Law & Soc. Inquiry 691, 70716 (1995).

40. 2 Warren, supranote 15, at 396-97; 2 Henry James, Charles W. Eliot: President of Harvard
University, 1869-1909 a¢ 61-63 (Boston, 1930); Charles W. Eliot, Langdell and the Law
School, 33 Harv, L. Rev. 518 {1920).

41. See Christopher Columbus Langdell, Dominant Opinions in England During the Nine-
teenth Centryin Relation to Legislation as IHustrated by English Legislation, or the Absence
af It, During That Period, 19 Harv. L. Rev. 151 (1906), CF Albert Venn Dicey, Lecture on lie

. Relation Betwzen Law and Public Opinion in England During the Nineteenth Century
(London, 1965},

42. The Centennial History of the Harvard Law Schocl, 1817-1917at 17589 (Cambridge, Mass.,
1918). .
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examinations bothered to stay three years to imbibe such repetition, and
many entered the profession with but a piece of a2 Harvard Law education.®

Prominent among the new courses was Torts, a subject never before taught
to law students anywhere, Indeed, the first bock ever written abont Torts had
been published as recently as 1867, Also added to the Harvard curriculum
was formal instruction in civil procedure. Not; God save us, American proce-
dure fashioned by such low-minded Jacksonians as David Dudley Field, but
English civil procedure, the only kind worthy of study by good Anglophiles
such as Langdell and Anes.

Ames, if it can be believed, taught his students at Harvard in 1880 the rigors
of pleading under the Hilary Rules.* The IHilary Rules were the first English
manifestation of Benthant's influence on procedural Jaw reform. They were
adopted by Parliament in 1836 as the result of the strenuous efforts of Henry
Brougham, who challenged his legislative brethren:

Ttwas the boast of Augustus, that he found Rome of brick and left it of marble.
... But how much nobler will be the sovereign’s boast when he shall have it to
say that he found law dear, and left it cheap; found ita sealed book, leftica
living letter; found it a patrimony of the rich, left it the inheritance of the
poor; found it the two-edged sword of craft and oppression, lefi it the staff of
honesty and the shield of innocence.®

Alas for Brougham, and even more for Ames, the Hilary Rules proved to be a
disaster in practice and were repealed in 1852, a quarter-century before Ames
began to teach them at Harvard.* Their fault lay in the unrealistic demands
they imposed on counsel—a fault to which Ames, who never in his life
appeared in court, was quite blind. It is as well that the pleading course was
given only a2 minor place in the Langdell curdiculum,

Because Langdell’s Harvard was promoting university legal education as
the route to Competence rather than Virtue, it sought to overcome the
disadvantage of being a national institution and to sclve the problem of filling
out three full years of instruction by offering specialized third-year courses on
Yocal practice in the states to which the Iargest numbers of ifs students went,
Generally these were taught by practitioners from the several states involved.®

Civil Procedure and Judicial Law Reform

The teaching of civil procedure received a powerful impulse from the
Progressive era. Roscoe Pound, then the dean at Nebraska, made a celebrated
address to the American Bar Associaton in 1905 signaling the begioning ofa

43. Sutherland, supra note 15, at 178-81; 2 Warren, stipre note 15, at 521.

44. Franels Hilliard, The Law of Remedies for Torss, or Private Wrongs (Boston, 1867).
45, Millar, supra note 27, at 4546,

46. 2 Speaches of Henry Lovd Brougham 485 (London, 1838).

47, 15 Sir William Holdsworth, A Fistory of English Law, eds, A. L. Goodhart & H, G. Hanbury,
7th ed., 108-11 (London, 1965},

48, 2 Warren, supra note 15, at 448, 452,
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new era of reform.® Pound was joined in-leading this endeavor by his some-
time colleague at Northwestern, Wigmore.* By the time of Pound’s address,
the 1848 Field Code had been transmogrified by the New York legislature into
the Throop Code, one of the most elaborate and least workable schemes ever
devised for the resolution of disputes.®! Disenchanted by the propensity of
American legislatures to ornament procedural systems with dissonant provi-
sions favorable to the interests of whatever faction or interest group held their
attention at the moment, the Progressive reformers favored court rule-making
as the mechanism for reform? This was an English innovation of 1873
expressed for the first time in America in the Wyoming Constitution of 1880.%
The Progressives also promoted enactment of the early precursors of long-
arm legislation,™ “merit selection” of judges,”® more therough merger of law
and equity, and liberal joinder of parties and claims.”® Among the most
passionate advocates for procedural reform was William Howard Taft, a man
not otherwise given to radical ideas.””

This Progressive reform movement was taking shape at the same time that
the academic legal profession was emerging as a group somewhat apart from
the practicing bar. A whole generation of the newly minted career law teach-
ers was imbued with an interest in civil procedure and a keen sense of the
promise of reform to make civil law enforcement more effective. Among those
who were active in reform efforts and whe influenced the teaching of civil
procedure in the era after World War I were Charles Clark at Yale,™ Edson R,
Sunderland at Michigan,™ and Arthur Vanderbilt at New York University®

49, The Causes of Popular Dissatisfaction with the Administration of Justice, 40 Am. L. Rev. 729
{1806).

50. Willlam R Roalfe, John Henry Wigmore: Scholar and Reformer 11118, 207 (Evanston,
1877); Paul D. Carrington, The Missionary Diocese of Chicago, 44 . Legal Educ. 487, 802,
50710 (1894},

51. Herbert Péterfrennd & Joseph M, McLaughtlin, New York Practicer Cases and Othier Materk
als 2 {Mineola, 1668); Harold R. Medina, Important Features of Pleadingand Practice Under
the New York Civil Practice Act 2-3 (New York, 1922); Millar, supra note 27, at 55-66,

52. Steven B. Burbank, The Rules Enabling Act of 1934, 130 U, Pa. L. Rev. 1015, 1035-98 (1982},
5% Wyo. Const. art. 5, §2.

84. E.g., “doing business” Jegislation, upheld in Commercial Mut. Accldent Co. v, Davis, 213 1.5,
- 245 (1908), and nonresident motorist legislation, upheld in Kanev. New fersey, 242 1.8, 160
{1916) and Hess v Pawloskd, 274 U.8, 852 (1927).

55. The coneept was proposed by Albert Kales of Northwestern University and was prompey
adopted as the chief cause of the newly organized American Judicature Society, Michal R.
Belknap, To Improve the Administration of Jostice: A History of the American Judicature
Sodiety 40-41 (Chicago, 1992).

56, Millar, sufra note 27, at 88-142,

8%, See, e, The Selection and Tenure of Judges, 38 A.B.A. Rep. 418 (1913).

58. See Procedure: The Handmaid of Justice; Essays of Judge Charles B Clark, eds. Charfes A.

Wright & Harry M. Reasoner {St. Paul, 1965); Judge Charles Edward Clark, ed. Peninah R.Y.
Petruck (New York, 1951).

59. See The English Struggle for Procedural Reform, 38 Harv, L. Rev. 725 (1920); A Reply to
SenatorWalsh, 6 Or, L. Rev, 73 (1926); The Regulation of Legal Procedure, 35 W Va. L.Q,
181 (1927); The Grant. of Rule-making Power to the Supreme Court of the United States, 32
Mich. L. Rev. 1116 (19534).

60. Eugene C. Gerhart, Arthur T., Vanderbilt: The Compleat Counseller 7789, 140-83, 205-52
{Albany, 1980).
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Also influential as teachers were Austin Scott of Harvard® and Jerome Michael
at Columbia®2 Casebooks prepared in that era integrated for the first time the
teaching of pleading with the teaching ofjurisdiction and the basic features of
the civil jury trial.®® Their presentations were uniformly historical in their
orientation; students were taught to appreciate the difference between the
forms of action and code pleading, and to prepare themselves for further
reforms along the lines of those appearing in.the Federal Rules promulgated
in 1938. Much of the teaching of procedure in those decades was done in the
upper-class years, although an introductory first-year one-semester Course was
NOt URCOMMOon,

Many teachers of procedure became active reformers of legal institutions.
The most important success was achieved by Clark and his associates, includ-
ing Sunderlard, who were responsible for the promulgation of the Federal
Rules of Civil Procedure in 1938, Clark was the principal proponent of
summary judgment and notice pleading; Sunderland can be said to have
invented the pretrial conference. Vanderbilt also enjoyed dramatic success in
leading radical reform of the legal institmtions of New Jersey. But there were
numerous others. Harold Medina of Columbia took up the cause of reform-
ing the municipal courts of New York City.* Single-handedly he took on
Mayor LaGuardia in legislative chambers at Albany. Thurman Arnold at the
University of West Virginia began to gather empirical data to inform efforts to
improve the administration. of civil justice.®

The 1938 rules were a hit.® Examined in a cold light today, they were no
triumph of professional draftsmanship. In fairness, they were not presented at
the time as a permanent solution to the problem posed by Rule 1 of achieving
speedy, just, and efficient disposition of every civil case. Even the reformers of
1988 were aware of the iron law of unintended consequences, and they were
mindful that vigorous advocates would exploit any weakness they might find
in the structure created. But the new rules lent unaccustomed strength to the
traditional purpose of discerning the truth with respect to disputed facts;

61, Scottjoined the Harvard faculty in 1909 and is best known for his work in trusts. Buthe wasa
magnetic teacher, and his casebook, A Selection of Cases and Other Authorities on Civil
Procedure in Actions at Law (Cambridge, Mass., 1919), was a creative work. See also Austin
Wakeman Scott, Fundamentals of Procedurs in Actions at Law (New York, 1922},

62. Michael's work was primarily devoted to evidence, which led bim, like Wigmmore, to astudy of
psychalogy and to 4 long association with Mortimer Adler. His tightly crafted casebook fora
first-year introductory course was widely adopted and is worthy of examination today. The
Elemenss of Legal Controversy: An Inicoduction to the Sndy of Adjective Law (Brooklyn,
1948).

63, See, e, Thurman Wesley Arnold & Fleming James, Cases and Materials on Trials, judg-
merits ared Appeals (St. Paul, 1936); Edson R. Sunderland, Cases and Materials on Judicial
Administration (Chicago, 1937); Arthur T, Vanderbilt, Cases and Other Materials on Mod-
ern Procedure and Judicial Administration {New York, 1852).

64. A brief zccount of Medina's career is Goebel, supra note 16, at 287-88,

65. Laura Kalman, Legal Realism at Yale, 192'7-1960 at $1-32 (Chapel Hill, 1986); Voltaire and
the Cowboy: The Letters of Thurman Arnold, ed. Gene M, Gressley, 16274 (Boulder, 1977).

66, Charles Alan Wright, The Lew of Federal Courss, 5th ed., 42830 (5t. Paul, 1994); Geoffrey C.
Hazard Jr., Undemocratic Legistation, 87 Yale L] 1284, 1287 (1978}
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more than a few malefactors made generous settlement offers rather than face
the- horrors of a “deposition upon oral examination.” The new rules also
obliterated some arcane distinctions, such as the false dichotomy made in
English law between law and equity, and thus made it harder for unjust
litigants to take refuge in technicality. By liberalizing joinder, they fostered
comprehensive resolution, of disputes. And the rules were drafted with studied
looseness of text to free judges from the duties to observe procedural niceties
that impeded their efforts faithfully to apply the substantive law, Procedure
became more a servant, albeit not a slave, to substance.

The broad acceptance with which the Federal Rules were received led toa
further round of reform at midcentury. Many states adopted variations on the
national rules, and some even adopted them in haec verba.¥ Among the
major state reforms was a renovation of the New York Civil Practice Act in
which Jack Weinstein, then of Columbis, was instrumental.®® Characteristic of
these reforms of state practice was the merger of law and equity, i.e., the
abolition of the ancient traditions of the English Court of Chancery as a
distinct feature of American law. The learning of equity scholars like John
Norton Pomeroy became substantially obsolete, and teachers such as Zechariah
Chafee retired, not to be replaced.” Much of the reform of state procedures
was effected through the participation of teachers of civil procedure.

Discourse over the possible improvement of the Federal Rules was main-
tained by the presence of the Advisory Gommittee whose work was conducted
out of the offices of James William Moore at Yale,™ and then of Benjamin
Kaplan™ and Albert Sacks™ at Harvard. Interest in empirical testing of proce-
dural institutions was manifested in the career of Maurice Rosenberg at
Columbia™ and in the establishment in 1966 of the Federal Judicial Center.™

Through the 1960s, much of the most respected scholarship in the field of
civil procedure illuminated and criticized rules of court. Premier work was

67. John B. Oakley & Arthur F. Coon, The Federal Rules in State Courts: A Survey of State Court
Systems of Civil Procedure, 61 Wash, L. Rev. 1367 {1986},

68. On the history of the act, see 1 Jack B. Weinstein et ak, The New York Civil Practice (New
York, 1963},

69. Pomeroy, A Treatise on Equity Jurisprudence as Administered in the United States of
America, Adapted for All States and to the Unfon of Legal and Equitable Remedies Under
the Reformed Procedure, 5 vols. {San Frandisco, 1941); Chafee, Cases on Equity; Jurisdiction
and Specific Performance (Cambridge, Mass,, 1034); Chafee, Some Problems of Equity: Five
Lectures Delivered at the University of Michigan, April 18, 19, 20, 21 and 23, 1949 (Ann
Arbor, 1950).

0. Robert M. Cover, For [ames Wi Moore: Some Reflactions on a Reading of the Rules, 84 Yale
EJ. 718 (1875). "

71. Benjmmin Kaplan, Continuing Work of the Civil Committee: 1966 Amendments of the
Federal Rules of Civil Procedure {1}, 81 Harv. L. Rev. 356 {1967).

2. Mary Kay Kane, The Golden Wedding Year: Eric Railfoad Co. v. Tompkins and the Federal
Rules, 63 Naotre Dame L. Rev, 671 {1988).

73. See Paul DL Carrington, Maurice Rosenberg, 85 Colum. L. Rev. 1801 (1595).

‘74. Joseph L. Ebersele, The Federal Judiclal Center: A Nontraditional Organization in the
Federal Judiclary of the Ubited States, rev. ed. (Washington, 1978).

.
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done by Moore™ and by Charles Alan Wright at Texas,” but also significant
were narrower and sometimes more penetrating treatments such as the thor-
ough job done on requests for admissions by Ted Finman of the University of
Wisconsing™ on directed verdicts by Edward H. Cooper, then at Minnesota;™
on judicial notice of foreign law by Arthur Miller, then at Michigan;” or on
summary judgment by Martin B. Louis of the University of North Carclina.®

No sooner were the new rules promulgated in 1938 than the Supreme
Court decided Erie R.R. v. Tompkins® For generations of teachers and stu-
dents, this would prove to be a great moment in the life of the law, If given the
full range of application favored Dy Justice. Frankfurter,” Eriz would have
killed the new rules and remanded the federal couris back to the ancient
practice of conforming their procedure to that of local state courts, The line
between substance and procedure, between what is properly a matter of state
law and what is a matter of federal practice, or between what is properly a
subject of a rule enacted by the Supreme Court rather than CGongress,
evoked a rich literature and a formidable line of Supreme Court decisions
culminating in Hanna v, Phimer in 1965.%* America was aboil in national
procedural issies,

Also a continuing issue with high visibility was the federal constimtional
Htmits on state court jurisdiction over persons and property, By the mid-1960s,
most states had adopted extended longarm legislation, often extending the
reaches of their courts to the outer limit allowed by the Fourteenth Amend-
ment.* Much scholarly writing was devoted to this subject, and many teachers
introduced their course with a treatment of the due process Bmits of state
court jurisdiction, beginning with Pennejer v. Neff,*® and proceeding through
International Shoe Co. v. Washington,® to Hanson v. Denckla®

Another enlarged element of instruction centered on the text of the
Seventh Amendment. The interface of the new rules of court, merging law
and equity and allowing liberal joinder of parties and claims, with the ancient

75, James Willlam Moore, Moore's Federal Practice: A Treatise on the Federal Rules of Civil
Procedure (Albany, 1938). This werk evolved into a 20-volume set.

76. In 1955 Wright became editor of Willtam W. Barron & Alexander Holtzoff, Federal Practice
and Procedure, 7 vols. {Albany, 1950),

‘7. The Request for Admissions in Federal Civil Procedure, 71 Yale L,]. 371 (1962).
‘78. Dirsctions for Directed Verdicts: A Compass for Federal Courts, 55 Minn. L. Rev. 903 {(1971).

79. Federal Rule 44.1 and the “Fact” Approach to Determining Forelgn Law: Death Enell for a
Die-Hard Doctrine, 65 Mich. L, Rev, 615 (1967).

80, Federal Summary Judgment Doctrine: A Critical Analysis, 83 Yale L], 745 (1874).
81, 304 U.5. 64 (1938}, -
82, Guaranty Trust Co.v. York, 526 U.8. 99 (1945}.

83. 380 U.S. 460 (1985). The literature is reviewed in Paul D. Gartdngton, “Substance” and
“Procedure” In the Rules Enabling Act, 1989 Duke L J. 281.

84. 1 Robert G. Casad, Jurisdiction in Civil Actions, 24 ed., §§ 43 to 410 (Salem, 1591).
85. 95 1.5, 714 (1877).

86, 326 ULS. 510 (1945).

87, 357108, 235 {1958).
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distinction embedded in the 1791 text proved to be an intractable problem
that still troubles the Supreme Court.® This has proved to be one area in
which legal history has continuing and direct pertinence to the disposition of
contemporary littgation.® State courts have struggled with similar issues aris-
ing under the texts of state constitutions, but the decisions of the Supreme
Court have dominated discourse.

Numerous other procedural issues arising in state court litigation have
been found in recent years to be subject to parameters established by the
Fourteenth Amendment. Among these are adequacy of notice of proceed-
ings,% the right to notice before provisional remedies are granted,” applica-
bility of statutes of limitations,” res judicata,” the right to be represented by
counsel,®® the right to proceed in forma pauperis in some proceedings,’
allocation of the burden of proof,? peremptory strikes of jurors,® and, most
recently, the settlement of class actions.” Although all these topics have been
constitutionalized by the Supreme Court, they have been left to the instrac-
tion of civil procedure teachers.

The literature and teaching of civil procedure in the decades following
World War I reflected the maturaton of the legal process as a means not
merely of resolving disputes, but of enforcing rights and duties. Disenchant-
ment with the administrative process of law enforcement led legislative bodies
increasingly to rely upon private law enforcement by individual plaintiffs
employing modern c¢ivil procedure to bring malefactors to account.'™ In this
important respect, American civil litigation became unique in the world.

Localism as an impediment to teaching the national law diminished in its
importance. The ascendant nationalization of the academic profession meant
that law teachers absorbed in issues of local law would lose status within the

88. See Felinerv. Columbia Plctures Releviston, Inc., 118 8.Ct. 1279 (1998); Beacon Theatres,
Ine. v. Westover, 359 ULS. 500 (1059); Dairy Queen, Inc. v. Woed, 369 1.5, 469 (1962).

89. Charles W, Wolfram, The Constitutional History of the Seventh Amendment, 57 Minn. L.
Rev, 638 (1973).

90. See generally Randy J. Holland, State Constitutions: Purpose and Function, 69 Temple L.
Rev. 5989 (1896); Randall T, Shepard, A New Generation: The Maturing Nature of State
Constitution Jurisprudence, 30 Val. U. L. Rev. 421 (1996).

9l. See, eg., Greenev, Lindsey, 455 U.S. 444 {1882).

92. See, e.g., North Georgia Finlshing, Inc. v. Di-Chem, Inc,, 419 U8, 501 (1975); Mitchell v, W.
T, Grant Co., 416 U.S. 600 (1974).

93. See, e.g., Tulsa Prof'} Collection Serv. v, Pope, 485 1.5, 478 (1988).

94. See, e.g, Martin v. Wilks, 490 118, 755 (1989).

95. See, e.g, Waltersv. National Ass'n of Radiation Survivors, 473 1.5, 305 (1985),
96. Boddiev. Copnecticnt, 401 U.S. 371 (1871). .

97, Hicks Acting 2« rel. Feiock v. Feiock, 485 U.S. 624 {1988); Santosky v. Kramer, 455 U.S. 745
(1583},

98. See, e.g, Edmonson v. Leesville Concrete Co., 500 U5, 614 (1891} [ £, B. v, Alabama ex
rel, T.B., 511 ULS. 127 (1994).

89,  Amchem Products, Inc, v. Windsor, 521 U.5. 581 {199%).

160. Motton Homwitz, The Transformation of American Law 1870~1860: The Crisls of Legal
Crthodoxy 21346 (New York, 1595).
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academic discipline, so that professional considerations were incentives 1o
teachers to direct their attention to federal practice. And the increasing
mobility of lawyers gave additional weight to the attractions to students ofa
study of the national law on the subject.
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WORLD-WIDE VOLKSWAGEN V. WOODSON --THE REST OF THE STORY
72 Neb. L. Rev. 1112 (1993)
By Charles Adams

I. THE ACCIDENT

Lloyd Hull knew he had a serious drinking problem. Ever since his retirement from the Navy two years
before, it scemed as though he needed to get a little high, or better, every day. After getting off work on
September 21, 1977, in Berryville, Arkansas, Lloyd was on his way to visit his older sister in Okarche,
Oklahoma. Next to the bottle of Jim Beam on the front seat was a loaded .22 Magnum pistol for
shooting jack rabbits on his sister’s farm. Lloyd was driving a 1971 Ford Torino he had bought just the

week before, paying $500 down. It had a large V-8 engine, good tires and brakes, and was in perfect
working condition.!

As he drove along, Lloyd took shots from the bottle of bourbon. After passing through Tulsa around
nightfall, he relaxed as he got on the Turner Turnpike that runs to Oklahoma City. He was not in any
particular hurry to get to his sister’s place, and he was not paying attention to his speed. Later he
assumed he must have been driving too fast on account of the liquor. Lloyd did not notice the small car
ahead of him until he was nearly on top of it. By the time he managed to hit *1123 his brakes, it was too
late to avoid the car. His Torino slammed into the other car, a litile off center on the driver’s side. Lloyd
saw the small car continue down the road for a few seconds after the collision, come to a stop, and then
catch on fire. Lloyd pulled over and watched the small car burn, but he did not get out of his Torino. He
noticed that the needle on his speedometer was jammed at seventy-five miles per hour.?

Harry Robinson suffered from arthritis. During the long winters in Massena, New York, a small town on
the St. Lawrence Seaway next to Canada, his ankles and knees would swetl up and bleed so badly that
he had to stay in bed for two or three months at a time. His doctor had told him he needed a dry, warmer
climate, and so he and his wife, Kay, had sold their restaurant and were moving to Tucson, Arizona with
their three children. Kay was driving the 1976 Audi 100 LS that she and Harry had purchased new the
year before from Seaway Volkswagen in Massena. Their daughter, Eva, age thirteen, and oldest son,
Sam, sixteen, rode with her. Harry had rented a U-Haul truck for the furniture, and he and their other
son, Sidney, age fifteen, were riding in the truck about fifty yards ahead of the Audi.?

Sam was in the front seat of the Audi, and he was the first to see the approaching headlights through the
rear window. Sam velled to his mother that the car behind was going to hit them, and as Kay looked in
her rearview mirror, the Torino crashed into the back of the Audi.*

Sam saw the fire start in the area over the rear seat right after they were hit. Kay took her foot off the gas
pedal and pulled the car off to the side of the road and put it in park. The fire covered the area above the
rear seat and was spewing out gray sooty smoke. The blaze spread quickly over the rear seat, and the
inside of the car got hot rapidly. Sam and Kay both tried to open their front doors but could not open
either of them even though the doors were not locked. Somehow they had been jammed shut by the
collision. Sam and Kay tried the rear doors, but they were jammed, too. Eva jumped from the back into
the front seat. By that time flames were shooting out of the space where the seat back and the bottom
cushion met in the rear seat. All the windows were rolled up, except for the side vent on Kay’s side, and
none of them would open either. Kay, Eva, and Sam were trapped.’
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By the time they tried to open all the doors and windows, the fire ¥1124 had spread to the front of the
car. Kay lay down on the front seat and tried to kick out the side window, but could not. The car was full
of smoke and she could not see anything. Sam tried desperately to break the window with his fist. Kay

heard people moving outside the car, but she could not see them. She heard Eva’s hair catch on fire; it
sounded like a torch.®

Harry Robinson noticed the Audi’s headlights moving back and forth in the side mirrors of the U-Haul
truck. His son, Sidney, looked out the right mitror and saw the flames ignite. He said “That’s Mama’s
car,” and Harry pulled over and got out of the cab. The Audi was moving toward them sliding sideways,
and fire and smoke were coming out of the trunk. The Audi came to a stop and rolled backwards onto
the grass by the side of the road. Due to his arthritis, Harry was only able to hobble toward the car and
Sidney reached it first. Harry tried to open the doors on the driver’s side, and then moved around the car
to try the doors on the other side. When he reached the passenger side, the rear window blew out, and
the fire seemed to erupt at the back of the car. Harry could see his family struggling inside. Sam
appeared to be banging his head against the window, trying to break out. Meanwhile, Sidney was
pounding on the outside of the windshield with his fist. Just when it seemed that Kay, Eva, and Sam
would never get out of the car alive, a hero came to their rescue.’

Mike Miller first noticed the Ford Torino when he passed it on the right. As he looked over at the driver,
Mike could tell he was drunk. At a curve further down the highway, the Torino nearly came to a stop
and nearly went off the road, but it got back on the highway, practically running over some barrels
beside the road. Then it picked up speed and passed Mike. A short time fater Mike saw a ball of fire. He
immediately stopped and ran over to the burning Audi, leaving his car door open and the engine
running.® As he ran, he thought perhaps he should have driven back to the tollgate at the entrance to the
Turner Turnpike to report the accident instead of trying to help the people in the burning car himself.”

By the time Mike reached the Audi, the passenger compariment was engulfed in flames and filled with
smoke. All he could see inside were two dark figures moving around, but he could hear people in the car
screaming and banging on the windows. Sidney was not doing any good beating on the windshield with
his fist, so Mike pushed him aside and kicked at the windshield. As it started to cave in, he gave it
another #1125 push and knocked a big hole through the windshield on the passenger side."

The fire was so intense by now that it looked as if there were a flame thrower in the back of the car with
the blaze swirling around and concentrated on the driver’s side. As flames curled around the hole that
Mike had made in the windshield, two arms appeared. Mike reached down to grab Sam’s arms above the
clbows, but Mike’s hands slipped off the burning flesh. He grabbed Sam again, this time by the wrists,
and pulled his head and shoulders through the hole. While Mike dragged Sam off the hood of the car,
another man on the scene, Etsel Warner, pulled Eva through the hole.”!

The fire continued to burn furiously, and Mike could not see anyone else through the thick black smoke
in the car. Then he heard Harry yell, “Get my wife out of there.” Mike looked through the hole and a
hand suddenly appeared reaching through the smoke and flames. Kay had felt Sam and Eva go out of the
car, and when nobody reached in for her, she figured that she must be on the wrong side. She moved
over to the other side of the car and stuck her hand out. Mike grabbed her wrist and pulled as hard as he
could. Luckily, Kay weighed only 98 pounds, and she practically flew through the hole and out of the
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inferno.!?

Mike helped the three victims move away from the burning car. After taking only a couple of steps,
Mike heard a small explosion from inside the car. Mike did not look back, but kept walking, only faster,
and he got the three victims to lie down. Kay and Eva had been wearing polyester blouses, which had
melted and were stuck to their bodies."

The highway patrol arrived on the scene, then the fire department, and finally an ambulance. Highway
Patrol Trooper Spencer walked to the Ford Torino to question Lloyd Hull, who had a two inch gash on
his lower lip, but was otherwise unhurt. Since Mr. Hull was obviously drunk, Trooper Spencer arrested

him and took him to the hospital to have his lip sewn up, and then to jail, where he remained for
fourteen days.'* '

Kay, Sam, and Eva Robinson all received severe burns. Sam suffered first and second degree burns on
his face, neck, upper back, and arms. A nostril was burned, and he had a deep scar on his right cheek,
#1126 and keloid scars on his chin, arms, and hands. Because she had been in the burning car longer,
Eva’s injuries were more serious. She suffered third degree burns on her neck, shoulders, and arms. Her
vocal chords were burned, and she required skin grafts on her back, shoulders, and right hand.
Fortunately, though, Eva had covered her face, and it had not been burned as badly as it otherwise might
have been. Both Sam and Eva were hospitalized for six weeks in Tulsa, and spent many months
undergoing physical therapy and reconstructive surgery.'

Since Kay Robinson had been trapped in the burning car the longest, her burns were the most horrible of
all. She had burns on forty-cight percent of her body--thirty-five percent of which were third degree.
Kay was in the intensive carc unit for seventy-seven days and was hospitalized in Tulsa for another
several months. She underwent thirty-four operations, all but two of which were under general
anesthetic, for skin grafts and other reconstructive surgery. Most of her fingers were amputated, and she
had severe scaming over the entire upper part of her body. Eva and Kay also suffered severe
psychological trauma both from the ordeal and from their permanent disfiguremnent.'®

With his wife and children hospitatized, Harry Robinson began the process of seeking redress for their
injuries. The effort was to continue for more than fifteen years in state and federal trial courts in
Oklahoma, a federal trial court in Arizona, the Oklahoma Supreme Court, the United States Court of
Appeals for the Tenth Circuit, and the United States Supreme Court. Along the way the litigation would
produce a landmark Supreme Court decision in the area of personal jurisdiction, World-Wide-
Volkswagen Corporation v. Woodson.!?

II. FILING THE LAWSUIT

Harry Robinson first retained a Tulsa attorney named Charles Whitebook who brought in the Tulsa law
firm of Greer and Greer, headed by two brothers who had specialized in personal injury litigation for
many vears. Jefferson Greer was the lead attorney, but his younger brother Frank devoted a significant
amount of his time to the case as well. Mr. Greer was a prominent member of the persenal injury
plaintiffs’ bar, having served as President of the Oklahoma Trial Lawyers Association in 1966 and as a
Governor of The Association of Trial Lawyers of America in 1977. He had more than twenty years of
experience trying personal injury cases and had handled some of the *1127 earliest products liability
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cases in Oklahoma.

Lloyd Hull was an obvious defendant, but he had no liability insurance, and consequently any judgment
the Robinsons could obtain against him would be uncollectible. To obtain an enforceable judgment, the
Robinsons would have to sue the manufacturer of the Audi on a products liability claim. To prevail, they
would need to establish that the Audi was defective and that its defects had caused their injuries.

At the time of the Robinsons’ accident, the law of products liability was undergoing fundamental change
in Oklghoma. Prior to 1974, a manufacturer’s liability under Oklahoma law for injuries caused by a
defective product could be based upon one of only two theories: negligence, or breach of express or
implied warranties of the manufacturer.!® In 1974, the Oklahoma Supreme Court adopted a rule of strict
lighility for manufacturers for defects in their products in Kirkland v. General Motors Corporation,”
relying on section 402A of the Restatement (Second) of Torts. Thus, if the Robinsons could establish
that the Audi was defective, its manufacturer would be strictly liable for their injuries, regardless of
negligence.?!

The dollar amounts of jury verdicts in personal injury cases had been increasing dramatically during the
1970s.22 In February 1978, a California jury returned a verdict for $128.5 million in Grimshaw v. Ford
Motor Company.?® There were a number of similarities between the Grimshaw case and the Robinson”s
case against the manufacturer of the Audi. In Grimshaw, the gas tank of a 1972 Ford Pinto exploded
when the Pinto was “rear-ended” while stalled on a freeway. The driver died as a result of the fire, and
Richard Grimshaw, a thirteen vear old passenger, suffered severe burns on his face and entire body. 2

It was evident that there was the potential for the Robinsons to *1128 recover a substantial, perhaps
multi-million dollar verdict. The extent of their injuries, the pain and suffering, and the psychological
trauma would surely win a jury’s sympathy. On the other hand, the Oklahoma law of products liability
was in its early stages of development, and there were a number of unsettled legal issues. The trial
would be complicated by the need for testimony by experts in automotive engineering and safety, as
well as the usual medical experts and experts on damages. Moreover, the German auto manufacturers
had earned a reputation for being particularly aggressive defendants. While Mr. Greer realized at the
outset that the case would be difficult to try, he could not have anticipated the extent of the obstacles he
would encounter.

An aspect of the Robinsons’ case that Mr. Greer immediately recognized as significant was the fact that
the accident had occurred just a few miles outside of Tulsa County in Creek County,” Oklahoma,
making venue proper in Creek County.”® An oil boom had come to Creek County at the turn of the
century, but had ended shortly after World War I, and it had been an especially depressed area during
the 1930°s.%" By the 1970’s, Creek County was a blue collar community that had become known to
personal injury lawyers throughout the state as being particularly sympathetic to personal injury
plaintiffs. The attractiveness of Creck County as a plaintiffs’ venue was and is demonstrated by the
numerous change of venue cases that have originated there.?® Mr. Greer regarded Creck County as one
of the best verues in which fo try a personal injury lawsuit in the United States.?” He rated it on a par
with Dade County, Florida, or Cook County, Illinois,® both notoriously high-verdict jurisdictions, and
he estimated that a case in Creek County was worth twice as much as it would be in Tulsa County.

Mr. Greer knew he needed to be prepared for the defendants’ attempt to defeat venue in Creek County
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through removal of the case to the United States District Court for the Northern District of Oklahoma in
Tulsa, a standard defense strategy in cases involving *1129 nonresident defendants. Since the Robinsons
had been citizens of New York, he would have to name defendants who were also citizens of New York
to destroy diversity of citizenship and thereby block removal. After verifying that Seaway Volkswagen,
Ine., the car dealer from whom the Robinsons had purchased the Audi, was incorporated in and had its
principal place of business in New York, Mr. Greer named Seaway Volkswagen as one of the
defendants in the case. He also named World-Wide Volkswagen, Inc., the distributor which supplied the
Audi to Seaway Volkswagen, as another defendant. World-Wide Volkswagen was also 2 citizen of New
York, since it was incorporated there. The other defendant originally named in the case was Volkswagen
of America, Inc., which had imported the Audi from Germany and was a citizen of New Jersey.*!

Mr, Greer filed separate petitions on behalf of each of the Robinsons in the Bristow Division of the
District Court of Creek County on October 18, 1977, The Presiding Judge was Charles S. Woodson.

Each of the petitions alleged a single cause of action for products liability based on defects in the design
and location of the Audi’s gas tank.?

On May 23, 1978, Mr. Greer filed amended petitions in which he added Volkswagenwerk
Aktiengesellschaft (Volkswagen of Germany) as a defendant. At the time Mr, Greer understood that
Volkswagen of Germany had manufactured the Audi. He later was informed through a conversation
with defense counsel and in responses to his interrogatories that the manufacturer of the Audi was Audi
NSU Auto Union Aktienpesellschaft (Audi NSU). Accordingly, on June 14, 1978, he obtained an order

substituting Audi NSU for Volkswagen of Germany as the defendant manufacturer. The correct identity .

of the Audi’s manufacturer would later become a crucial issue in the case.??

Volkswagen of Germany, Volkswagen of America, and Audi NSU were affiliated companies, and all
were represented in the United States by the prestigious Wall Street law firm of Herzfeld and Rubin.*

Rhodes, Hieronymus, Holloway and Wilson, a Tulsa law firm specializing in insurance defense, was
retained as local counsel. Bert Jones, a senior partner at Rhodes, Hieronymous, took charge of the case
in Tulsa. Separate counsel were needed for the other defendants, World-Wide and Seaway Volkswagen,

and Mr. Jones recommended Tulsa lawyers, Mike Barkley and Dan Rogers, respectively, to represent
%1130 them.”

Mike Rarkley was twenty-nine years old at the time, and he had recently set up his own office. Before ‘
that, he had been an associate for several years at Rogers, Rogers and Jones, an insurance defense firm
in which Dan Rogers was a named partner. Having been on his own for only a short while, Mike was

thrilled to get the call from Mr. Jones concerning the case, and he was eager to defend his new client,
World-Wide Volkswagen.*

Voltkswagen of America, World-Wide and Seaway Volkswagen each filed special appearances to
contest jurisdiction in Oklahoma and venue in Creek County, and after a hearing on December 21, 1977,
Judge Woodson overruled their special appearances.’’ Harry Robinson’s deposition was taken on
December 30, and the defendants learned that prior to the accident he and Kay Robinson had sold their
home and business in New York and had already purchased a new home in Arizona.*® On January 5,
1978, the defendants joined in a petition for removal to the United States District Court for the Northern
District of Oklahoma, claiming that the Robinsons were no longer citizens of New York, and
consequently, federal subject matter jurisdiction existed based on diversity of citizenship.”
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Mr. Greer responded with a motion to remand in which he contended that although the Robinsons were
in the process of changing their citizenship, they did not become citizens of Arizona until arriving there
after their release from the hospital in Tulsa.®® He argued that when their petition was filed in Creek
County,*! the Robinsons were still citizens of New York,** like World-Wide Volkswagen and Seaway,
and thus there could be no federal subject matter jurisdiction based on diversity of citizenship.

Claire Eagan had been the law clerk for Allen E. Barrow, the chief federal judge in the Northern District
of Oklahoma, since graduating *1131 in 1976 from Fordham University School of Law. One of her last
assignments for Judge Barrow before entering private practice in 1978 was the Robinsons’ motion to
remand to Creek County. Ms. Eagan’s research supported Mr. Greer’s position, and she drafted Judge
Barrow’s order remanding the case to Creck County.*

Ms. Bagan left her employment with Judge Barrow at the end of April, 1978, and on the following
Monday began work at Hall, Estill, Hardwick, Gable, Collingsworth and Nelson, the largest law firm in
Tulsa. By coincidence, Mike Barkley joined the Hall, Estill firm on the same day. On the first day in
their new jobs, Mr. Batkley appeared in Ms. Eagan’s office, dropped the World-Wide Volkswagen file

on her desk, and told her that she was now assigned to assist him with getting World-Wide Volkswagen
out of the state court action.*

III. THE BATTLE OVER JURISBICTION

Since removal had not been successful, World-Wide Volkswagen’s only way to avoid trial in Creek
County was by establishing that Oklahoma lacked personal jurisdiction over the company. On January 3,
1978, the same day the defendants had filed the petition for removal, World-Wide Volkswagen and
Seaway Volkswagen had filed separate motions for Judge Woodson to reconsider his order overruling
their special appearances.*> No action had been taken on the motions to reconsider while the case was in
federal court, but once it was *1132 remanded to Creek County, Mike Barkley had the motions set for
rehearing and sent Claire Bagan to handle the argument, It was the first motion she had ever argued *

In 1978, Oklahoma had two long-arm jurisdiction statutes that permitted its courts to exercise
jurisdiction over nonresident defendants, sections 187 and 1701.03 of title 12 of the Oklahoma
Statutes.*” Section 187 had been adopted in 1963 and was based on the Illinois long arm statute.*®
Although section 187 authorized the assertion of personal jurisdiction over nonresidents with respect to
causes of action arising from a variety of acts, none of these applied to World-Wide Volkswagen.”
Section 1701.03 had been adopted in 1965 as a part of the Uniform Interstate and International
Procedure Act. It was somewhat broader than section 187 and authorized the exercise of personal
jurisdiction over a nonresident defendant as to causes of action arising from either of the following:

(3) causing tortious injury in this state by an act or omission in this state;

(4) causing tortious injury in this state by an act or omission outside this state if )the nonresident
regularly does or solicits business or engages in any other persistent course of conduct, or derives
substantial revenue from goods used or consumed or services rendered, in this state.’® The Robinsons’
injuries had occurred in Oklahoma, but the acts or omissions of World-Wide Volkswagen that were
alleged to have caused the injuries would appear to have been in New York, rather than Oklahoma.
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Moreover, World-Wide Volkswagen’s distribution franchise was limited to Connecticut, New York, and
New Jersey, and it neither conducted business in Oklahoma notr derived any revenue from the state.
Thus, there seemed to be a strong basis for arguing that World-Wide Volkswagen was not subject to
personal jurisdiction under Oklahoma’s long-arm statutes. On the other hand, only two years before, the
Oklahoma Supreme Court had held that section 1701.03 authorized the assertion of jurisdiction over
Volkswagen of America and a Volkswagen distributor in Texas in another products liability case.”!

#1133 Ms. Eagan argued to Judge Woodson that Oklahoma did not have personal jurisdiction over her
client under section 1701.03, because World-Wide Volkswagen did not sell any automobiles in
Oklahoma. In addition, she maintained that construing section 1701.03 to extend personal jurisdiction
over World-Wide Volkswagen would violate the Due Process Clause of the Fourteenth Amendment to
the United States Constitution. Judge Woodson advised the inexperienced lawyer that the Fourteenth
Amendment did not carry much weight in Creek County, and the motion to reconsider was denied.”

Ms. Eagan was ready to abandon her effort, but Mike Barkley was convinced that Creek County had no
jurisdiction over his client. He told her to prepare an application to assume original jurisdiction and a
petition for a writ of prohibition and file it with the Oklahoma Supreme Court. Although Volkswagen of
America and Audi NSU had also objected to jurisdiction at the trial court level, they did not join in
World-Wide Volkswagen’s petition to the Oklahoma Supreme Court. However, Seaway Volkswagen,
the auto dealer, did join in the petition. Seaway Volkswagen’s liability was based on its having sold a
defective product that World-Wide Volkswagen had supplied, and therefore, it was entitled to indemnity
from World-Wide Volkswagen.”® Moreover, as long as Seaway Volkswagen did not take a position that
was adverse to World-Wide Volkswagen, it would be entitled to indemnification for is attorney’s fees, >
Consequently, World-Wide Volkswagen assumed primary responsibility for defending the case against
Seaway Volkswagen and itself, and Seaway Volkswagen took a passive role throughout the litigation,
joining in all of World-Wide Volkswagen’s actions.

The Oklahoma Supreme Court granted the application to assume original jurisdiction, but it denied the
writ of prohibition.’> Mr. Greer maintained before the Oklahoma Supreme Court that jurisdiction existed
under both paragraphs (3) and (4) of section 1701.03, citing the Illinois Supreme Court’s holding in
Gray v. American Radiator & *1134 Standard Sanitary Cotporation.® The Gray case involved an
interpretation of the provision in the Illinois long-arm statute that authorized the assertion of jurisdiction
arising from the “commuission of a single tort within this State.””’ Reasoning that a tort was not complete
until a plaintiff sustained an injury, the, Illinois Supreme Court decided that a defendant that had
manufactured and sold a defective product in another state committed a tort in Illinois and was therefore

subject to jurisdiction there, because the plaintiff’s injury resulting from the defect was sustained in
Tlinois.>®

The Oklahoma Supreme Court ruled that a similar interpretation of paragraph (3) would render
paragraph (4) nugatory, because it would make it impossible to have a tortious injury in the state caused
by an act or omission outside the state.>® Nevertheless, it held that paragraph (4} conferred jurisdiction
over World-Wide Volkswagen, because given the retail value of the Audi, World-Wide Volkswagen had
derived substantial revenue from the Robinsons’ use of the Audi in Oklahoma as well as from the sale of
other automobiles that from time to time would foresecably be used in Oklahoma. The Oklahoma
Supreme Court explained its holding as follows:
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YT he product being sold and distributed by YWorld-Wide and Seaway Volkswagen is by its very design
and purpose so mobile that YWorld-Wide and Seaway Volkswagen can foresee its possible use in
Oklahoma. This is especially true of the distributor, who has the exclusive right to distribute such
automobile in New York, New Jersey and Connecticut. The evidence presented below demonstrated that
goods sold and distributed by YWorld-Wide and Seaway Volkswagen were used in the State of
Oklahoma, and under the facts we believe it reasonable to infer, given the retail value of the automobile,
that YWorld-Wide and Secaway Volkswagen derive substantial income from automobiles which from
time to time are used in the State of Oklahoma. This being the case, we hold that under the facts
presented, the trial court was justified in concluding that YWorld-Wide and Seaway Volkswagen derive
substantial revenue from goods used or consumed in this State.®

As soon as the Oklahoma Supreme Court’s decision came down, Mr. Barkley told Ms. Eagan to pack
her bags because they were going to New York.*' Mr. Barkley was still not ready to give up, and he
wanted to obtain authorization from his client to petition the United States Supreme Court for certiorari.
When Mr. Barkley and Ms. *1135 Eagan met with World-Wide Volkswagen’s corporate counsel and its
insurer in New York, both refused to authorize them to incur any additional legal expenses contesting
the jurisdictional issue. Their justification was that World-Wide Volkswagen was entitled to
indemmification against Volkswagen of America and Audi NSU for the same reason that Seaway
Volkswagen was entitled to be indemnified by World-Wide Volkswagen.”” Since World-Wide
Volkswagen was not willing to pay to take the case to the United States Supreme Court, Ms. Eagan
thought the battle over jurisdiction was finally at an end. *

But Mr. Barkley took Ms. Eagan across the street to the offices of Herzfeld and Rubin, the law firm
representing Volkswagen of America and Audi NSU. Mr. Barkley explained to the lawyers at Herzfeld
and Rubin that if World-Wide and Seaway Volkswagen were dismissed for lack of personal jurisdiction,
Volkswagen of America and Audi NSU could remove the case to federal court and avoid a trial before a
“plaintiff’s jury” in Creek County. He managed to convince them that it was in their clients’ interests to
underwrite the legal expenses of taking the case to the United States Supreme Court, particularly since
their clients were already obligated to indemnify World-Wide and Seaway Volkswagen’s legal
expenses. As a result of Mike Barkley’s meeting with Herzfeld and Rubin, Volkswagen of America and
Audi NSU agreed to pay for World-Wide Volkswagen’s petition for certiorari.* In addition, Herzfeld
and Rubin would participate in the preparation of the briefs, and a senior pariner of Herzfeld and Rubin,
Herbert Rubin, would argue World-Wide Volkswagen’s cause before the Supreme Court instead of
Mike Barkley.5 Ilad the “upstream” defendants not paid World-Wide Volkswagen’s legal expenses,
there would have been no World-Wide Volkswagen Corp. v. Woodson decision by the United States
Supreme Court.

The work began on the petition for certiorari, The weakest link in the Oklahoma Supreme Court’s
opinion was its conclusion that World-Wide and Seaway Volkswagen derived substantial revenue from
the use of automobiles in Oklahoma, since it was likely that no *1136 automobiles they had ever sold,
aside from the Robinsons’ Audi, had been used in Oklahoma. However, the Oklahoma Supreme Court is
the final authority on matters of Oklahoma law,%® such as the meaning of the phrase “derives substantial
revenue from goods used . . . in this state” in section 1701.03(4). The only issue the United States
Supreme Court could address was whether Oklahoma’s exercise of jurisdiction over World-Wide and

Seaway Volkswagen violated their rights to due process of law under the Fourteenth Amendment to the
United States Constitution.®®
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Alfhough it had long been a fundamental topic in every law school civil procedure course, at the time
the petition for certiorari was being prepared, the constitutionality of a state court’s exercise of personal
jurisdiction over nonresident defendants had been addressed in only a a relatively small number of
Supreme Court cases. One hundred years before, the Supreme Court had ruled in the landmark case of
Pennoyer v. Neff®’ that the Fourteenth Amendment’s Due Process Clause places limits on a state court’s
exercise of jurisdiction over nonresident defendants.®® The Pennoyer scheme of personal jurisdiction
was based on the physical presence of defendants: in general, the courts of a forum state could exercise
jurisdiction over any persons and property within its borders but could not exercise jurisdiction over
persons and property outside its borders.% Setious problems ultimately developed in applying this
jurisdictional scheme to nonresident motorists, who might cause an accident in a state and depart before
the victims could serve them with summons. Similar difficulties were presented by modern corporations
that conduct business nationwide but lack a physical presence in many states. These problems led the
Supreme Court to scrap the Pennoyer scheme in 1945 and replace it with a fairness standerd based on
minimum contacts and “traditional notions of fair play and substantial justice”” in International Shoe
Co. v. Washington.”

During the early 1950s, the Supreme Court applied the new International Shoe standard flexibly in
several cases,” each time upholding the exercise of personal jurisdiction. But in 1958, it ruled that a
Florida *1137 state court’s exercise of jurisdiction was unconstitutional in Hanson v. Denckla.” After
Hanson, the Supreme Court seemed to lose interest in the area, and during the next two decades, it did
not take any cases involving personal jurisdiction. Then in 1977 and 1978, the Supreme Court handed
down Shaffer v. Heitner™ and Kulko v. Superior Court,” two decisions in which it reversed assertions
of personal jurisdiction over nonresident defendants by state courts.

The brief accompanying World-Wide and Seaway Volkswagen’s petition for certiorari emphasized the
Supreme Court’s three most recent cases in which it had ruled in favor of defendants contesting personal
jurisdiction.” In Hanson v. Denckla, the Supreme Court first articulated the rule that for a defendant to
be subject to a state court’s jurisdiction, there must “be some act by which the defendant purposefully
avails itself of the privilege of conducting activities within the forum State, thus invoking the benefits
and protections of its laws.””’ The Supreme Court again employed this “purposeful availment”
requirement to strike down state courts’ assertion of jurisdiction over nonresident defendants in Shaffer
v. Heitner’® and Kulko v. Superior Court,” and World-Wide and Seaway Volkswagen urged its
application in their own case.’® They pointed out that the Robinsons were responsible for the Audi’s
entering Oklahoma, and argued that they should not be subject to jurisdiction in Oklahoma because of “a
fortuitous event precipitated by the unilateral, voluntary act of the Robinsons in driving through that
state.”®! World-Wide and Seaway Volkswagen further argued the mere fact it may have been
foreseeable that the Robinsons might drive to Oklahoma should not be encugh to permit its courts to
exercise jurisdiction over the companies; *1138 otherwise, any local seller would become subject to suit
in every state where a purchaser might take a product.’? They contended that to provide a sufficient basis
for jurisdiction, foreseeability had to be coupled with the “affiliating circumstances™ that the seller
purposefully availed itself of the benefits of the forum state.*

Mr. Greer responded that World-Wide and Seaway Volkswagen were parts of a national network of

Audi dealers, including one Iocated in Tulsa on Route 66.* Consequently, both World-Wide and
Seaway Volkswagen could reasonably anticipate that purchasers of their automobiles would travel to
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Oklahoma and require servicing there. He also cited a number of cases upholding jurisdiction where
torts committed in another state resulted in injuries in the forum state.®’ The Robinsons’ brief in
opposition to the petition for certiorari concluded with an appeal to the Supreme Court that it not retum

to the restrictive jurisdictional doctrine of Pennoyer v. Neff, which the Supreme Court had rejected
twenty years before.5

The Supreme Court grants fewer than five percent of the thousands of petitions for certiorari that are
filed with it each year.” The chances of having one’s case heard by the High Court are therefore
ordinarily slim, but the likelihood that the Court would grant World-Wide Volkswagen’s petition
seemed especially remote. Not only had the Supreme Court heard few cases involving personel
jurisdiction over the preceding two decades, but it had denied numerous petitions for certiorari
presenting issues similar to those raised by World-Wide Volkswagen.®®

#1139 One aspect of World-Wide Volkswagen’s case, however, distinguished it from the others: it was
the first petition for certiorari in a products liability case where the allegedly defective product had been
brought into the forum state by a consumer, rather than by the manufacturer or a distributor.’® This
would prove to be crucial to the Supreme Court’s decision that Oklahoma lacked jurisdiction over
World-Wide Volkswagen and Seaway.”® Another factor that may have influenced the Supreme Court
was the coincidental filing of an appeal in Rush v. Savchuk,”! a case from Minnesota involving an issue
of quasi in rem jurisdiction.”? The Supreme Court noted probable jurisdiction in Rush v. Savchuk on the
same day that it granted World-Wide and Seaway Volkswagen’s petition for certiorari, and ordered the
two cases set for argument together.

World-Wide and Seaway Volkswagen's battle over jurisdiction *1143 ended with the Supreme Court’s
decision, which has become a staple of civil procedure courses and casebooks since 1980. But the battle
over jurisdiction was only a preliminary skirmish in the many years of litigation that lay ahead for the
parties who remained in the case.

Note about subsequent history of the case
On remand, the case went to trial. The federal jury rendered a verdict for the defendants. That

was appealed and there was a second trial but ultimately, after 20 years of litigation, the
Robinsons received no compensation at all for their injuries.
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HOW EQUITY CONQUERED CGOMMON LAW: THE
FEDFRAL RUULES OF QIVIL PROCGEDURE IN HISTORICAL
FERSPECTIVE '

Steramn M. Svsuwt

TUIIL Mo e« et o |
*

1 Coamiow Law, Bguity, AWD THE Fanerat Ries oF O
PROCEDURE

MMuch of the formal Jifigation in England historically took place in
a two-cowrt systent “common law” or “law” courts, and “Chancery™
oT “equity” courts.”® Although they were complementary, Jaw and eq~
uity courts each had a distinct procedural system, Jurisprudence, and
outtook. The development of contemporary Ameriean ¢ivil procedure
cammot be understood withont acknowledging these differences. The
more formalized common law procedure has been so ridiculed that we
tend to ignore its development fo meet Important needs, some of whick
still endure, and that many of fts underlying purposes st make sense.
Clonversely, especially during this century, equity has been touted in
ways that ebscure the underlying drawbacks to its use as the procedural
mmodel.

A, Common Low Prosedure

The law courts had three identifying characteristics: the writ or
formulary systens, the jury, and single Issue pleading.® Fach matured
in England between the thirieenth and sixieenth centuries and Ialer
infinenced legal development in Awerics. Each vepresented = means of
eonfining and focusing disputes, rationalizing znd organizing Iaw, and
of applying yules in an orderly, consistent, and predicteble manner,

= A rich vastety of other courls alss existed. 822 3 W. BLacegTonE, CoanEiTa~
RIss O THE LAws or Biiaranp 1047-89 (W, Lewis ed. 1898).

# Ses 8. Misou, Hisronicar. FouNnsTions or Tas Comson Law 26-45
§1969). The thres Central Jaw courts were King’s Bench, Excheguer, and Common
Pleas. For & description of the courts, see #. at 20422 T, Brooyserr, A Coxciss
History oF T Coxdaowr Law 13956 (5t ed. 1956).
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18873 HOW EQUITY CONQUERED COMBMON LAW 915

Subjects of the king, desirous of royal aid, would bring grievances
to the -Chancedlor, who served as the king’s secretary, adviser, and
agent, The Chancellor’s staff, the Chancery, sold writs, “royal ordex(s)
which authorized a vourt fc heéar a case and nstracted a sherif to ze~
cure the zitendance of the defendant.®?® (lerks organized complaints
into eategories, and particdar writs came to be used for particular
types of oft-repeated corplaints®® Over time, “pleintiffs could not get
fo the couwrt without a chancery writ, and the formulae of the walis,
mostly composed in the thirteenth century to desceibe the claims then
commonly zecepted, slowly became precedents which could not easily
be altered or added 0. :

The writs gradually hegan to corry with them notions of what
events wonld permit what result or remedy. Ultimately, an organized
body of what iz now commonly called substantive law evolved from the
writs”® Distinct procedural characteristics developed for different writs.
Each writ fmmplied a wide range of procedural, remedizl, and evidens

fiary Incidents, such-as subfect matier and personal jurisdietion, burden

of proof, and methods of execrrtion.®® The writ of novel disselsin, for
instance, way designed to provide for the vapid efection of one who was
wrongfilly on the plainiifs Iand. Tt was accompanied by more expedi-
Hious procedures than the writ of right, which decided the ultimate Is-
sue of ownership.®® The writ system also confined adjudication. The

25 8 Misosr, sudrs note 24, =t 22,

3% 820 T, PLocRErT, supro note 24, at 35354

7 5, MiLs0w, supro note 24, at 25,

23 Sge HL Mamvz, DisserTarions on Barey Law axn Gustox 389 (1836)
(“Se geeat I= the ascendancy of the Lensw of Actions in the Infaney of the Courts of
Justice, that substastive law has at first fhe ook of belng gfaduslly secreted In the
interstices of proceduze . . . )

2 8o B, Mamrann, Bgurre Avse voe Foris oF Agzzon &7 Connson Law,
Two Covrses oF LecToREs 206.66 (AL Ghaytor & W. Whitieker oz, 1520).

= Spg i ot 31823, “Seli™ has a meering similar to, hat different from, posses-
sion. Peudalisms renders dysfunctionst eur concepes of “possessten.™ eight,” er ¥litle™
Saz 5. Mirrsows, swhra note 24, at 103.05, Other exsmples of the eommon law attempt
to Infegrate aubetantive rights and methods Far their enforcement can be seen in the
writs of eoyenant and raplevin, In covenant, fhe requirement of a seal Jor proof proba-
Bly fmproved the likelihood that only honest daims were pussued. Ser i, at 213. In
regleyin, the distraines (the plainsiff who says that bis geods were wrongfisty iaken) Is
endtled &0 Immadizte possession of the goods upen glving a “hond for the value of the
chattels, conditioned on Bis loss of the sult and Rilure fo return the chatiels to fan
defendant® 8. Comy, Toe ComMoN-Law FousnaroN of O Proorpors 19
(1578); see . Barrrany, supre note 20, at 355. Fhis, too, should discourage Flvdous
suits, ag well as selithelp, Fer contemaporary suggestions to Integrate different aveas of
substantive lawr with different procsdures, see Landers, OF Lagalizid Blecknoll and
Kegalived Theft: Consumer Glass Actions and Hie SubstanceProcedure Dilgmong, 47
8. Can. L. Rex. 842, 500 {3574); Bander, Vasrdefist of Dishele Processing, I Thz
Poynp ConsEnsnce, suprz noe 6, at 65,
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obligation to choose only cne writ at a fime Hmited the scope of law
suits, ag did rules scverely restnci‘mg the joinder of plaintiffs and
defendants. =

Tike the evolution of the wiit, the dwelcpmcnt of the jury &dal repre-
sented moversent fowzed confinement, focus, rationality, and a legal
system of defined rules o regulate human conduct. Before the develop-
ment of the jury, pacties at common ew were tested before God
through ordeal, battle, or the swearing of “compurgators®2 Wiith the
inception of juries, dispuiants began telh'ng their respective storfes o
their peers, who determined which version was correct. Because bumen
beings (rather than God) were %o hear and decide the case, an Iadivid-
wal might have found ¥t favorzble fo present facts that might have
changed the minds of the now-human dispute resolvers. Once the idea
emerged that a special set of circamstances eould necessitate a different
verdict, the seed of substantive law had been planted: specifie facts
wourld irigger specific legal comequences. The Jury concept brought
with it, therefors, the idea of consistent and predictable Jaw application
by human beings, yather than divine justice by mysterious means. X
now became logieal for a frfal o focus on proof relevant fo those spe-
¢ific facts ot Issue that ezrry with them a legal consequence®

Oeznmmon aw also evdlved as & technical pleading system designed

0 resolve a single issue. When it became apparent that specific facts
should bring about specifie legal results, It made sense to determine
whether the plaintiffs story, if true, would permit recovery and, i so,
what facts were In dispute. Assuming the defendant did ot confest that
ke was properly brought before the correct court, but stifl disputed the
case, the common Jaw procedure permitted first 2 demumrer, and then
confession and avoldanes, or traverse.®! Under single issue pleading, the
parties pleaded back and forth untit one side either demarred, resulting
in a legal dssue, or fraversed, xesuliing in a factual jssue™

5 S r Jorrms, Jr. & G. Hawaep, JR., vl Procssvre 462 (3d ed 1983)
hereinafter F. Jaumes & G. Hazazn (305 F. MAmmB supra mote 29, at 298-09,

3 Ser X, IEa, SUsERSTITION AND Forte 252, 225 (34 ed, 15‘:‘8}, T.
ProooeErT, subve note 24, 2 11428; O, Revmaz, Tae Taw o 188 Lam: T
Em*émm oF OUR LEGAL BysTmr 18&-87 {1980),

3 Sez 5. Muson, supra noke 24, at 30-32; 'T. Procenert, sufre noie 24, at
124-30.

£ Spe §. Closm, supra note 30, st 47; T, Puutxesxr, supra note 24, 2% 409-10,
4’13‘141 -

# ez 1 J. Cerrey, TRESTISE on Pizapnio 261-£3 (1879%; 8. Comw, supra
note 50, at 46-48; T. PLecanNsTr, sufirg note 24, at 405-15; G, Rusnan, sufrr nale
32, at 12428, Ser generally H SrerREN, A “TreATISE ON TEE PRONGILES OF
PreanmG 13 Givi. AGTons: COMPRISING A SoMMARY VIEW OF Z58 WHOLE Pro-
CEERGE B A Surr AT Law (1824) (discossing the “science® of pleading under the
eommon law gystems).
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Lawyers well into the nineteenth century on both sides of the A
lantic viewed the *cammon law™ procedural system as eomprising the
wiit or form of action, the jury, and the technical pleading require-
ments that atterapted o reduce cases to 2 single issue. This system be-
carde figid and rarefied. ¥ Due to the countless pleading rules, 5 party
eould easily lose on fechnical grovads® Lawyers had to analogize fo
krown writs and use “Hetfons” becanse of the rigidity of some forms of
action ¥ Tawyers also found ofher ways sroond the common law rigid-
ities, such ag asserting the common count and gemeral denials, which
made a mockery of the common law's attempt to define, dassify, and
C‘la}ify.sg .

The eommon’ law procedural system, nonetheless, had s virtues.
The formzlity and confining nature of the wiits and pleading rules per-
mitted judges, who were centralized in London, to atterapt (and often
10 sneceed) in forging a consistentt, rafional body of law, which provided
lawysrs with apalytical cubbyholes®® The common law system, for-

" fhermore, permitted increased paricipation by the lay community. T

the pleading resulted in the need for a factual determiviation, i conld be
sent to the county where the parties resided. A judge from the Central
Court could easily carry the papers, reduced to a single Issue, in his
satchel, and eonvene a jury at an “assize”

The foousing of cases to 2 single issue also aided hoth judges and
lawyers in their effort to understand and apply the law, as well as
assisting lay Jurors in resolving factual disputes. The use of nown
writs, each with their own process, substance, and remedy, sllowed the
integration of the ends sought and means used. The system presumably
achieved——or at least tried to achieve—gome degree of predictability
hout what legal consequences citizens could expect to How from their
condnot. Comparing the traditional common law systema to that of his
own day, Maitland (1850-1906) commented cn the common law’s at-
tempt to contrel discrefion: “Now-a-days all is regudated by generdl

28 Sez T, PrUCKNETT, supre-note 24, at 410,

3 Saz J. Counn, J. Frizeenmsas & A Muisg, safre note 5, at 331; G Rau.
BAR, sufrg noie 52, at 22531, On the numher and subtlety of writs, see 1 ¥, PoILALR
&2, anm, Tas History of Evorssg Law 564467 {2d ed,, relssuned 1968),

M S22, g, O. Renvman, supre note 32, at 224

& S . Counyy, J. Fremewrasy & A, MILIER, supre mofe 5, af 3383% F,
MArtayn, subre note 29, at 300-01; 8. Mirsoa, supre nete 24, af 24753 G, R
BaR, sufra noiz 32, at 20732 Bowen, Progress i the Adminisration of Justice Dur
ing ths Vistoriar Perlod, in t Ssrsor Bssiys IN ANSLO-AMRICAN LEgar ERSTORY
516, 520.21 (1907,

4% For an example of the relaionship of wrik and comzon Jaw pleading to fhe
devilopment of fhe legal profesdon, see 8, Misow, sufirg note 24, at 28-42; T
PLUCRNRIT, Sufrd note 24, at 216-17, _
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rules with 2 wide diseretion; Ieft in the Court. In the Middie Ages dis-
crefion is entirely excluded;| 1l is to be fized by fron rules™

B. | Bquity Procedure

By the early sixteenth \century It was apparent that the common
law system was accompanied by a substantially different one called eq-
uity. Eguity was administered by the Chaneellor, as distinguished from
the three cenfral common lawr courts with their common law fudges™
The tontemporary English ﬂﬁsmrian, Milsorm, explains fhat one cannot
find the precise heginning of the Bquity Court, for, in a sense, it had
been there all along*® As |previously noted, although the writs had
stasted as Individualized comrnands from the Chancellor, by the four-
teenth century several of the writs had hecome rontinized * Grievants,
however, continued to petition the Chancellor for assistance in vnusual
cirommstances, such as where the pefifioner was aged or i, or his ad-
versary parficularly influenttal®® Whereas the writ and single Issue
conomon law system forced disputes inte navrow cubbyholes, these pet-
Hons to he Chancellor tended to tell more of the story bebind a dis-
puie. Bills In equity were witltien to persuade the Ghencellor to relieve
the petitioner from an alleged injustee that would result from rigoraus
application of the corvmon law.*® The bill in equity became the proce-
dural vehide for the exceptiona] ezse. The main staples of Chancery
Jusisdiction became the broader and decper reality hehind appearances,
and the subtleties forbidden [by the formalized writ, such as fraud, mis-
take, and fiducfary relationships.*?

‘The Equity Court becarms known as the Clourt of Consclence,
Like ecclesiastical courts, # operated directly on the defendant's con-

4 B, MATTLAND, Supre note 29, at 258,

% Arpund 1333, Christophet St Gamain explored the veélationshkip of eguity to
the ermrnon fw system In Prinlopeers Befween o Doclor of Diviniy and o Stedent of
the Oemmon Faw, For a discussion of s work and fts impaet, see B Mirsoa, sefra
note 24, ut 79.8% T. PruceEners, supra nole 24, at 27080,

i Sez 8, Muson, suprae note 24, at 7487,

# Sgg supro notes 2527 and acompanying fext.

% Sez B MASTIAND, sufira noke 39, at £-54 B, Musow, sufve note 24, 26 7475,

& Soe F. MATLAND, stipra noke 28, at 4.5; 8, Mitsow, sufre nate 24, at 7479;
T. PruceNETT, sufire note 24, at B85-80,

i Sop ¥, MATTEAND, Stbro note 29, at 7-8. Maitland flinstrates equity juxisdie-
tion: with “ex ald rhymé™: © “These thee give placs In cowt of consclenee/Frand, acd-
dent, and hreack of ronfidence” ™ F4. at7. The ides that more formal legal roles should
ke awgmparied by a more discretionary approadh in order to prevent Injustive was not
newr. On tha Jewdsh notlon of justice 2ud werey, see 10 Bncrororsanya Topiiea 476,
476 (5977), On the Greek nofion af epirheds, connoting “elemency, leniency, ndul-
genee, or forgivensss,” see G MeDowers, supro note ¥, at 15.
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science.$® This had farreaching repercassions. In 2 common law suif,
the self-interest of the parties was though too great to. permit them 1o
testify.*? The Chancellor, however, compelled the defendant personally
to come before him to asswer under oath each senience of the peti-
tioner's bill. There were also guestions attached. This was a-precursor -
to modern preirial discovery.™ Equity did sot take festimony In open
court, but relied on docwments; such as the defendant’s answers fo
guestons.® ' :

As the defendamt was hefore the Chaneellor to have bis conscience
searched, the Obancellor could order him personally to perform or not
perform 2 specific act ™ Such anthosity was necessary to enforee a
trust, If the defendant was found to be holding Iand in frvst for an-
other, he eould be cormpelled to give the use and profit of the property
to.the heneficiary.%® The ability to fashion specific relief, both to vmdo
past wrongs and to regulate future conduet, also distinguished equity
from the law courts, which in most Instances awarded only money
damages.®

- The Chancellors ‘were usually hishops, and so7the femm “con-
scienee™ agein became assoclated with equity®® MNotwithstanding the
writs and the common law that developed around the waits, the Chane
cellor was expected to consider all of the cireumstanees and interests of
2l affected partes. He consequently was also to congider the larger
moral fssues and guestions of fairness.® The equity system did not xz-
volve around the search for 2 single fssue. Multiple perties could, and
often had o, be joIned. There was now 2 considerably larger litiga~

% Spe 5 'W. Howpsworrs, A Histowy oF T8 OmaioN LAW 216 (Znd ed,
1937); S, Mrtson, supre note 24, at 81-82.

42 D¢ T. PLUCENELT, sufre note 24, at 689,

5 Sar B, Jaues, Jr. &G Hazswn, Ju, G Peocepore 17172 (2d ed
1977) [herelosfter F. Jiuss & G. Hazarp (20)]

B Sz id.; (1 BReseaRr, supre note 32, at 298; Bowen, supre note 39, at §24-25.

5% See 8. Muosom, supre note 24, at 51.82; T, Pryeonrr, supre note 24, at
689, T: fs appropuizte to use “he” for defendants betanse during fhis period women
wern usnelly {reated as fncompetent to he patties to a suit. Sez F, Jaress & G Haz-
&Rn (2d), sufra note 56, at 415, - -

= Spe O BEMoar, sithre note 32, at 2596,

5 Sa2 T, FriepMaw, A Hsrory oF Asasmroay Law 22 (19735 F. Marmam,
sufg_ﬁ niuste 29, at 254-87; 8. Marsou, supra nofe 24, at §1-82; Bowen, supro note 39,
at ~18.

5% Sez T, PiUORNELT, supra note 24, ax 685-86; who wroter “[Tihe erlestastical
chancellors wers ¢ertaioly not common Yawyers, and It must have been a. perlzclly natu-
ral instmet, then as pow, for 2 bishop when faced by a confiiet helween Inw and
morals, to decide upon Hres of worallty rather fhan technfed o™

5 Saa 5, M=o, :;cgm note 34, at 70-81. Sixteenth centiry thenrists recognized
“the appeal to the chancellor [as being] for the single fdivine] fosfce, In drumdtances
in. which. the Fuman [eoramon Taw] machinery was going to £2817 14, at 80

5t S22 Boven, sufra note 39, at 516, 52331 ({1t was a necessary maxim of the
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tion package. This less individualized justice demanded and resulied in
more discretionary power lodged In a single Chancellor, who re-
solved—often I a most lelsurely manner—dssues both of law and
fact® The lay jury was normally. excluded,™ '

By the stxicenth century, the development of common law furis-
prudence thus zeflected a very different legal consclousness from equity.
Cemmon law was the more confirdng, vigid, and predictable system;
equity was more flexible, discrefimary, and individualized. Just as the
commen law procedural rules and the growth of comomon law righis
weze related, so oo were the wide-open equity procedures related to
the scope of the Chancellor’s discretion and bis sbility to create new
legal princdples. In equity, fhe Chancellor was required to lock at more
parties, Issues, documents, and polential remedies, bt he wes less
bound by precedent and was permitted to determine both guestions of
facts and law.%* The equity approach distincily differed from the it~
dominated system. Judges were given more power by being released
from confinerpent to a single writ, & single form of action, and a single
issue, mor by being as bownd by precedeni; and they did not share
power with lay juzfes®* :

Tn assessing the place of equity practice In the overall legal sysiemn,
it 1s eritical #v reatize the extent to which the common Yaw systera oper-
ated as a hrake, One could not turn to eqeity if theze was an adequate
remedy at law.® Equity grew interstitially, to fill in £he gaps of sub-
staafive common law {such as the absence of law relating to trusts) and
to provide 2 broader array of remedies—specific performance, Injone-
tions, and accountings. Bquity thus provided a *gloss™ or “appendiz™
to the Tnore stroctured common Iaw.®™ An expansive equity practies de-
veloped as a pecessary eompanion €o toremon law.®

Clonrt of Chancery that of partiss inferested In the ress]t tmst be pardes o the suit™),

s See 5. Mirsom, sufira note 24, at 82-83 (¥t I3 a regular Institntion, ot not
applytng rules; rather 1 T& using its dievetion to distuh fthelr effect).

TEe length of eqeitable proceedings was notorious. This aspecs of equitebls pro~
vzedings has hesn attrihuted to the esurt’s desive to effect completa rather than mevedy
substantial justier, as well 29 the self-interest of Chancery officials whe profited from
Im%ay suits, S22 T W, Horngwonts, A Hisrory oF Excise Law 37374 (3rd ed.
1944). :
™ Bz 8, Compy, sufra note 30, at 1.

% Sge G, Renipam, supra Dote 32, at 275,

. For summaries of the Gifeeent approaches of law and equity, ses I. Frome
3gaN, supra note 54, at 2125 F, Jauzs & G, Hazawp (3rd), supra note 31, at 11-14;
8, Mirsou, supra note 24, at FA83,

B Sz R, Focnes, Haxpaoox oF JURISHICIION AND PrROCEDURE T¥ TNITED
Syatms Counzd 41830 (24 d. 1913),

5 Ser B. MarfLang, suprae note 29, ot 1512

¥ On cecasion, 2 new squity Tule would hecome part of the Taw applied &n the
oommon Jaw courts. 82 F. Jaues & G, Haziwe (3d), sufrz note 31, at 16; T,
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The disparities between law aud equity were not always stark.
Not-ali common - Iaw- declarafions were Indsive, and common law
pleading did not always Isclate tidy Jssues; sometimes there was joinder
of parties or fssues. Conversely, equity often developed its own formal
reles'of both substance and process®® Ttis true, however, that when
looked at as a whole, the common Jew writ/single issue system took
seriously the importance of defining the case; integrating forms of ac-
tion with procedure and remedy; confining the size of disputes; and
articrlating flie legal and factusal issues. In short, 2 goal of the common
law was predicisbility by identifying fact patterns that would have
clearly arficulated consequences.

This Artice will ezplore flaws in equity and law when we ex-
amine the evolution of procedure In America, 3t 15 Important to note
here, howevex, that from the beginning, equity’s expansiveness led fo
larger cases—and, consequently, more pariies, issues, and docoments,
more costs, and donger delays—ihan were eustoreary with common law

-practice®® Thiz Is fot to'minimize the problems assocdiated with com-

mon law practice, or the need for a raore flexible counterpart to the
commor law. “The point s that 2 less structured multiparty, multidssue
practice has siways had significant hterdens®

FrucmerT, ._mjra note 24, at 530,

& For exemples of permissible Joinder of parfies and forms of action at common
law, soe . JanEs & G, Hazawo (28), supro note 50, 28 452454, 453-64, Much of the

* writing of the legal yealizts emphasized the discration inherent n a3 Judging and dn-

pute resolution, Sz, 2.2, the Chapters on *Rude-Skeptidem ™ “Fack-Bleptcism,” and
“The Prediciion of Decilons™ in W. Rinsie, Avweiesst TEcar, REALSM; SEETI-
Ci5M, REFORYM AND TEE JupmTsr, Process 48-182 (1968) (mamining {hz realist
movemens peyolt agafnst classical jurimradence). See #nfre note 151 {on how equity
practice heeame complicated).

8% Sex or, 1 W, Hozpsworss, supre note 58, at 425.28; O, Reusix, subrn
note 32, at 208303 B Warnsr snp M. Wirker, Tar Frcuss Lecan Sesipa 31
(3rd ed. $572); Bowen, supre note 39, at 524-27, One commentator has noted thet
some of the problem in equity

ne-douht, was dusto a defect which equity nover eured—the theory that
G%mnmrﬁl?r was 2 one-mon court, which soon came fo paean fhet a single
Ghaneallor was unahle to keep up with he business of fhe court. Mot watil
1913 do we find the appointment of & Vies-Chareallor.

T, PLUCKNETE, Supre wote 24, at 689 (foomuote omitted). For coroplaints dbout equity
in America, see Infra notes 90-106 and zcrompanying test. . e

7 Fouity =lo hecame aswciated with moparchy and nondamoerate princples,
heeause of its inkerent disceetfon, rejection of the oy fury, axd cdashes with Parliament
and the Jaw eourts, Sez . Jasms & G Hizarn (31), supira nate 31, of 14-16, Sz
geastally Dawsan, Gobe and Ellesners Disintersed: The Attack on tire Chancery in
1814, 36 1., L. Ruv, 127 (1941} (exploring e power sirugdle between the courts of
common faw and equity in the $7th century).
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Q. The Equity-Dominated Federal Rules of il Procedure

In the twentieth century, Federal Rules proponents emphasized
that they were not suggesting new procedures, They rather inslsted that
they vrare just combining the best and most enlightened rules adopted
elsewhare®® For the most part the proponents wers right, bat their ar-
gument igrores the implications of their cholees regarding whet the
“hest” rules were, The uadelying philosophy of and procedural
cholees embadied in, the Federal Rules were almost universally drawn
from eguity wather than common law.® The expansive and fexible as-
pects of equity are 2l fmplicit in the Federal Rules. Before the Rules,
equity procedure and furisprudence historically had applied o only &
small peresntage of the totality of Htigation™ Thus the drafters made
#n enormous change: In effect the tail of historic adjudication was now
wagging the dog. Moreover, the Federal Rules want beyond equity’s
flexibility and permissiveness in pleading, joinder, and discovery.™

"

= Seg, eg, AnEmicsn Ban Assoomarrow, PEpsean Rutes oF (vl Proce-
moRx (B. Hammond ed. 1939} (pracesdings of the Institues on fhe Federal Rules of
Civil Procedure and the Sympesiom on the Federal Rules of Givil Procedore). Fora
deseripfion of the sourcss of various Tules, sze Feardags on the Reles of Civil Proce-
dure for the Districs Courls of $he Uinited States: Hearings Befors the House Gomm,
on Zhe Frdicary, 75t Gong., 3d Sess. 4 (1938) [herdinalter #9398 House Hearings]
(statement of Homer Copamings, LS. Atorney Cenerl); Adremican Bax -
TIoM, supre, at 28, 32 (stetement of Bdgar B. Tolnay, member of fe drafting com-
mitteedly 3, ax 45, 51, 54-58, 57, §9, 66 {statement of Charles B, Glark, Dean of ¥ale
Yavwr School).

0 B:7 1938 Houss Hoorings, supra note 68, at 73 (statement of Edgar B. Tol-
man) F. Carnwisron & B. Bazcoax, O Procspuzry 19, 30 (3d od. 19774 G,
VWaicET & A Muisr, sufirenote 1, § 1008; Clark & Muore, £ New Federal Civil
Procedtere : The Backzround, 44 Yare T, Y. 587, 43435 [1935) [herelnafter Clark &
Mewye T Hiltzolf, Origin ond Souress of the Federal Rules of Gl Procedure, 30
MEU. L. Ruv. 1057, 1058 {1955). , : ;

@ Bes Arnold, A Historieal Fnguiry Fato the Right do Frial By Jury i Compblex
Gizil Liigation, 128 T1. Pa. 1. Rev. 829, 832-38 (1952), ?

U Somhare Fule 25 (Bl of Complaint—Contents) of the Federal Eequity Bnles
of 1912 In T Horzms, Tre New FeoeraLl Fgurry Bozes (1913) [hereinafter Fen.
Eo. R] (requirng, btar alin, Suliimate facts”) with Fan, R. Crv., P, 8(a)(2) (General
Eules of Peading: Claimg for Relief}; compare Fep. Fo. B, 26 (Joinder of Cauges of
Actior) (requiring that foined ceuses of adion be “cognizalle In cquity,™ and fhat
“yrhen there is mors than one plaintifl, fhe canses of acon jofned must be
joint . . . #)vith Fep, R. Gzv. 2. 18{a} (JoInder of Claims and Remedies: Joinder of
Claims) and 20{a) {(Permissiye Joinder of Farites: Permissive Joinder); compere Fro.
Eq. R, 47 Depositions—To Be Taken in Bxeeptionel Mstances} {permitting opal dap-
osittons only “upon applieation of either party, when aifowed by statute, o for pood
and sxceptonal canse . . . 2 witk Fen. R. Gmv. B 30{) (Deposidons Upen Oral
Bsamination: When Depositions May he Taken); and compare I%n Ep R. 58 (Dis-
covery-Interrogatorias—Inspection and Production of Documents—Adniaion of Exe-
cution o Gennineness) (Hmiting Interragatories to “facts 2nd documents matecial to the
suppart or defense of the cause®) with Fep, R. Civ. . 26(6)(1) (Cencral Provisions
Govering Distovary: Discovery Scope and Timits fn Genesal).
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The purpase of this Ariide Is not o show the derivation of each

. Pederal Rule, The drafters-of the-Rules; treatises, and articles have

already done this.® ‘This Article, however, will establish how different
people and varions bistorieal enrrents ulfimately joined together #n 2
historic surge In the direction of an eguity mentality. The reslt s
played out in the Faderal Rules in a number of different but nterze-
Iated ways; sase of pleading’® broad joinder™ expansive discovery;™
greater judicial power and discretions™ fexible remedies™ lafitude for

% They show the Exiensive borrowingy from equity, parficularly Erom the Federal
Equity Rules of 1912, sufrz nnte 7L Seg, afh, ADVIORY ConaaiTres oy ROres OF
COmvr. ProgenUre, Notss To T2 RuLEs oF Covi PROCEDURE ¥0% THE DmrRicr
Courts oF Tz UNITED STATES app. at 83, 84 talle 1 (March 1938} (showing “Tg-
uity Rules to which references are made fn the motes fo the Federal Rales of €l
Procedurs™); O, WeaGHT & A, Mirzer, sufira note 1 {providing a nude by ride discus-
o)y Holtzoff, sutpra note 69, at 1058, .

= Sz, eg, Feo. R. Civ, 2. 2 (One Foro: of Adion), 8(2), {2, (2) (Genesal Rules
of Pleading: Claims for Refief, Affirmative Defenses, Fleading to be Concise and Di~
rect; Conslstancy), 11 (Signtng of Pleadings, Motlons, end Ofher Fapers; Sanctions), 15
{Amended and Supplemental Pleadings). For 2 comparisen fo previous Ameriean pro-
cedure, see fnfre text accompanying notes 93-87, 143-49. For a crititsm of the lenfenty
in pleading, sec McTaskill, Fhe Modarn Philosoply of Pleading: £ Dalogus Cutstds
e S]zaé;g 38 AB.A, J. 183, 12425 (1952) thercfaafter MeCadklll, Phifossphy of
Plendingl. -

% See, ez, Feo. B CGrv. P, 13 (Comterdalo and Cross-Claim), 14 (Third-
Party Practice), 15 (Amended and Supplersental Fleadings), 18 (Joinder of Claims and

Remedies), 19 {Toinder of Persons Needed for Just Adjndieation), 28 [Perpissive Join- -

der of Parfies), 22 (Foterpleader), 23 ((lass Astions), 24 (Intervention), 25 (Subsiim-
tion of Parties), 42 (Consolidation; Separate Trials). For comparative code provisisns,
see frfra text accompenying nates 150-51,

% Sz FEn, R. Crv. B 26.57 (Pepositions and Discovery). For contemporary dis-
covery pioblems, ses stipra note 7. For comparafive code provisions, sce #nfie e
accompanying notss 152-57,

% Ope Jawyer complaies: “It has hecome fnceasingly dear that 3F one ean but
find him, thereis a federal judge anywhera who will order nearly amptiing” Pahlivs,
Lat's Bl AN $he Lowyers, Wasnmororead, Mar, 1981, at 67, For comments on the
enlaped, amorphons, and wulf-dsmed nature of Iawseits znd the vast amount of law
available to Yawyers and judses, see discusdons in Thz Pomsd Conerrmsox, sufire
notes 6, Bxamples of Federal Rules of Civil Precedure fhat Jend fhemsdves to, or spacit
jeally provide for, judical diseretion Include: 1, 8(), (2, 11, 12(e, 13, 14, 15, 14,
19(k), 20, 23, 26(E)(D); &), (D, 35(a), 37()(4), ()2, 39(R), 41(2)(2), 42(a), (), 49,
50(a); (&), 53(B), 54{b}, 54(), 55(c). 58(c}, B9EM(1), SO()(T), 60(E)E), 61, 63 bk
65¢ch. I have used current numbers, but Far the tmost pavt, they are identical or ghanifar
to the 1938 rules. The case law rarely has provided more predictshility or befter de-
fimed standards fhan the rules, as Iz demopsteated by locking up the afsrementioned
rules . J. Mooz, Moone's Feperar Pracrics (2od ed. 1984), or O. Wroser &
A Mamren, sifire note 1. One umally finds in these trealies a wide renge of cases
offering = hafiling arsay of Interpretations that waally provide no more eerfainky than
the: vague rede itséll On ease management, see sufre Tote 17,

= Sz¢ Chayes, supra note 28, ax 1292:96; Oakes, "4 Flegue of Looyers?s Law
and the Pubfic Intrrest, 2 Ve, L. Rew, 7, 12-15 (1977).
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lawyers®™ control over Juries” reliance on professional experis;™ reli-
znce on documentation;®™ and disengagement of substance, procedure,
and remedy.®™ This combination of procedural factors contributes to 2
procedural system e2nd view of the law that markedly differs from el-

% %34 merioang increasingly define as Isgal problems meany forms of hurls and
distresses they onee would heve accepled as endemic fo an fmperfeet world or at all
evenis as the responsitility of Imsfituitons other than zourts? ™ Goldstein, 4 Dromafls
Risz in Lomsuite ond Costs Concerns Bar, FLY, Times, May 18, 1077, at AL, odl. 5,
BY, edl. 1 {quoting Professor Maurice Roseaherg, a {olumbta Paiversity Iaw profes-
say; sez also §. Lisnznyan, Tuz Lroerous Socmery 18 (1981) {noting the rdle of
arerneys in festering Btigaton); Carpentes, Thz Pampered Foodle and Other Trivia,
6 Lresrzon 3 (Sumemer 1980} (fseusstng the enormons magniude of &ivial Higa-
tion}; Taylor, supre mote 12 (stating that lswyers End ways to keep each other busy
based v thefr trafning to find potential eonflicts in the simplest of relaffoushipd). At
least onme commentator, however, hes cauttoned about claims of Htigionmess. Sez Ba-
lanter, sepre note 12, at 35-68.

- T Titipants vaust now claim fhe right to 2 Jury tdal at an earlior stage of the
Htigation than kad been the nopn §2z Fep. B. Crv. B. 38{(5) {Fuxy Trial of Right;
TDemand). For the more Jury-protecive provision of the Field Code, see 1848 N.Y,
Laws, ch. 379, § 221 [hereinafter 1848 Copgl; sez wlo Fro. R, (v, B 56(@8 {8
(iotion for 3 Direct Verdict and Judpment Notwithdanding the Verdied), 56 (Som-
mary Judgment). O previous constitational doubis 25 to directed verdich and judgmont
1.0.Y., sez Galloway v. United States, 319 'US. 572, 396-411 {1943} (Blark, ., dissent-
ing}; Slomm v, New York I4fe Ins. o, 228 U5, 364, 376-400 (1913). Cascs such zs
Galloway, which stated that the praeiie of granting & directed verdict was approved
explicitly in fhe Federal Rules of (Hyil Procedure, see 319 T8, at 389, were consterad
by some 25 naldng inroads on the quality of the ight to a jury tria, nolwihslanding
the Janguage in the Enabiing Act {mrrently eodiffed at 28 1,5,C. § 2072 (1282)) that
the rules should not “abridge, enlarge or Tedify any substantive right end shall pre-
serve the right of t=3ad by Jory as at common faw and as declered by the Swenth
Amendment tn the Constitetion” )

It §5 true fhat some eases under the Fadersd Ralles are jury-protective. oz eg.,
Rost v Benhard, 396 TS, 53t {1970); Deiry Queer, Inc. v. Wood, 349 TS, 469
(1962); Beacon Theatres, Inc., v. Westover, 353 TLS. 500 (1955). These cases do not
aiter the essentizl point, however, that the major thrust of the Federal rules is pro-
Jeige rather than antijnry. Ses inffa tt accompanying notes 512-13.

= Por example, voder the Basbling Act of 1934, the Supreme Conurt and the
Advisory Commeittee, rather than Congress or state Tegislatures, formulated the prose-
dural rulss. Thoss rules empowered judges at the expense of jurles. The roles faclli-
teted the role of cowrls fo deal with larger suciet=) problems, perbaps making it easler
for other hranches to refyain from resolving fhose Issues- Szg, £.g., Chayes, sufra note
20, at 1288.1302; Oakes, sufire note 71, at 8-10. Public pdlicy cass, #s well as per-
sonal injur{l and commierciat cases, In turn Ineessingly relled on experts to 20 the
court, both hecause lawyers prepared and presented the cases, and because experts were
widely uiilized a5 witnesses.

8. Sep Fope, Rule 34: Bnntrolling the Paper Avalandie, T Exmcarion 28, 28-29
(Spring 1981Y Sherman & Kinnard, sufre note 7, at 248; Fhase $5X1 2 Towyers,
ToE, Aprl 10, 1978, =t 58-59, Agzin borrowing From eguity, there has been s de-
crease on the Importance of oral testiroony In "?m eourt znd of the tial Hself, with
profound mflience on the quality and mieaning of dispute resolution, and on the nature
of trial adveeaty. §ze Curtington, Ceremoryy end Eealism: Demise of Appellate Proee-
dure, 66 ABA. T. 860 (July 1980); Swnlay, President’s Page, 62 ARA, J. 1375,
1375 (1976); infra text dccompanying otes 445-48.

B2 Sez infra fext accompanying notes 11021, 214-15, 381-82.
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ther a combined common law and equity system or the nineteenth cen-

. tury procedurzl code system.® The normts and attitudes borrowed from

equity define our cerrentilegal Jandscape: expansion of legal theories,
Yaw suits, and, consequently, h&gaﬂon departments; enormous lifigation
costs; enlarged judidal dxsaLe:reﬂon, znd decreased jurg power. -

Before discussing how the shift to an equity-typs jurisprudence
camne about, it §s fmportant to issue four wernings. First, T am not ar-
guing that before the Federal Rulss there had been no movement to-
ward equity. To the contx‘ary the Field Code of 1848 tock some steps
in that direcifon, and thert were subsequent expenmcnts in Yiheralized
pleading, joinder and lil.lsm:;‘*;fery“"’r What I am sa.ymg is that the Federal
Rules were revolusibnary jin their approach and impact hecause they
borrowed so much from equity and rejected so many of the restraining
and narrowing features of historie common law procedure. It was the
synergistic effect of consistently and repeatedly choosing the most wide-
open solutions that was 50 critical for the evolution fo what exists
today.

Second, T am not saying that the Federal Rules are solely respon-
sible for shaping the contours of modern ¢ivil litigation. Factors suth as
citfizen awareness of nghf:s?, size and scope of govermment, and individs
ual and soctetal expectations for the good and protected 1ife should also
be considered.® Clanses and effects here, as with other histarfea] ques-
fions, are virtually mpossible to disentangle. So far as ¥ can determine,

-the Federal Bules and the Enabling Act are s:multaneously an effect;

eause, reflection, and symlpn! of our Iegal system, which is in furp an
effect, cauvse, reflection, and symbol of the country’s social-economie-
politicsl struciure. B ca::mét he denfed, however, that the Federal Rules
facilismtedt other factors that pushed in the same expansive, unbounded
direction. ™% 1

Third, to eriticize a system in which equity procedure has swal-
lowed the law is not to c*ztzcme historie equity or those attribumes of
rmodern practics that uﬁlt':a‘e equity procedure. This Is not an attack on

s Sez Schaei'cr, Fs the Mffgrmy System Working iz Opimal Fashion?, n The
Fourp JONFERENGE, sufive nefe 6, 3t 171, 186 (“The 1906 lowyer would not recg-
ize €371l procedure as it eulsts mdzy, with relaxed pleading sianﬁa:ds Yiberal jobnder
of parties and camses of attion, dlternative pleadings, discovery, and somonary and de-
elaratory judgments™). |

= %2 G Bictawn, Jr, Drscoveey Berewe Trtar 17-18 (1932); infra tag
accompanying nofes 132-38,

55 One should alsa consdider the grnwﬁx In legidation and regulation, franeactions
and thelr complexty, Photocopying and data processing, nontangible properiy, and the
size of lavr firms. Szz supra fext scopmpanying note 18.

B Sze infrg notes 355-58 end accompanying fext (deseribing the fmpact of the
Teer Dieal on the development of the Federat Rules),
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those aspects of Brown v, Board of Edueatisn® or other stuchural
cases that attempt to re-interpret constitutional rights inlight of experi-
entce and évolving norms of what Is humanitarian, ¥ do exiticize, how
ever, the availability of equity practice for a1l cases, the failure to inte-
grate substance and process, and the failure to define, categorize, and
make rules affer new rights are created. In other words, I question the
view of equity 4sthe dominant or sole mode Instead of 2s 2 companinn
to a moze defined system.

Fourth, T am not suggesting that we showld retim to common law
pleading or fo the Field Code. I‘-Ionetheless there are aspects of com-
mon law thought, pre-Federal Rules procedurs, and lggal formalism
that may continue to moske sense and should inform our debate about
appropriate Ameriran civil progedore.®®
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TRADITIONAL EQUITY AND CONTEMPORARY
PROCEDURE
(wrsa. L.@g J Ver78)

. -
Thomas Q. Main 23

It THEPROCEDURAL MERGER OF LAW AND EQUITY

Beginning in the middle of the ninetesnth tentury. a reform effort to
simplify legal procedure originated in the State of New York?® The

reformers were fustrated with the practical and theoretical complexities
of parallel systems of law and equity’"” Emticed by the rhetoric of
uniformity.? these refarmers sought to unify law and equity into a single
system of codes™ Such codes offered a simple sat of uniform rutes
batter suited for the practical task of procedure to efficlently process the
more Impoertant issues of substantive law®'" One commentator described
the technicalities of common law pleading as “peedless distinctions.
scholastic subtleties and dead forms which have disfigured and
encumbered our jurisprudence.™"? The reform effort was successful, as

Section 62 of the new New York Code of Civil Procedurs declared for
Mew York state courts:

The distinction babyeen actions b aw and suits i equity. and the
forms of all such actions and suts heretofore existing. are
gbalished: snd there shall be in this state, hereafier. but one farm of
actlon. fer the enforcemant or protection of private rights and the
redress or  prevenfion of prvatz wongs. which shall he
danominatad a civil action™

Tha Field Code abolished the comman law forns and mearzed law and
equity in a premly simplified procedurs™ Code reformers took great
pains to emnphasizz that the new eodes reorganized only the pracedure of
law and equity.™ Accepting Blackstone's view that substance and
procedure were conceptually distinct™ the Field Code took the
additional step of recognizing the divisibiliy in fact of substance and
procedurs: “The legistative mandate of the Commissioners was reform in
pracedure—uot elreretion of the substantive rules of equity or the
commor baw =

The merged procedurz of the todes bomowed heavily from equity
practice.™ Much like the old bills inequity. the Field Code provided that
the pleadings should state the facts™ thus the codes. like equity, de-
emphasized the importasce of frarning an {ssue™ The Code adepted for
all actions numercus equity pracifces and processes. tncluding latiude in
e joinder of claims and parties™ Further. echoing King James Us
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Equity and Procedura

rasolution of the dispwe between Bacorn and Coke three centures
prion™ any conflict between the substantive dactrines of jaw and equity
w85 1o be resolved in Favor of equiny, ™

The innovative codes proved popular elsewhere and wers adopted in
mest states, The system inaugurated by the Mew York Code of 15848 was
adopted promptly by Missouri and Massachusetts I 1845 and 1330,
respectively.™ In 1831, Califomia adopted 2 version of the Field Code,
and prior to the outbreak of the Civil War, lown. Minnesola, Indiana.
Onio. the Washington Teritory. Nebraska, Wisconsin znd Kansas
likewise enacted similar procedural codes™ Within twenty-five yeass,
procedural codes had been mdopted in a majorfty of the states and
territories,™ Additianally. the Field Code had at least sorme influence in
all states. as all states departed somawhat from the common law system
of pleading in response fo the proliferation of the codes™ For examipte,
some of the states that did not model the codes nevertheless madified
thelr pleading rules by statutes. allowing the sssertion of equitable
defanses in sciions at lay ** :

Neveriheless, the raform effort that was remarkably successful in the
state courts indilally drew only skepticism from the federal cours.
Althaugh law and equity were administered an different "sides” of fre

same federal courts.™ a commitment to-the formal separation of faw and
equily was venersted and. argusbly. constitutionally grounded. Justice

Grier emphasized the significancs of the separation in an 1858 opinion of
the Court: ' '

This [dual] systemn, matured by the wisdom of ages. founded upon
principles of truth and sound reason. has been ruthlessly abolished
in many of our States. who have rashly substituted in s place the
suggestions of sociologists. who invest new codes and systems of
pleading to order. But this altempt to zholish all specles. and
establish @ single gemus. is found to be beyond the power of
legislative smnipotence. They canuot compel the human mind nat
to distinguish between things tha differ. The distinetion betwesi
the different forms of actions for different wrongs, requiring
different remedies. fies in the nature of things: & is sbsolutely
inseparzble from the vorrect administration of justice in comman
" law courts™"

Bolsterad by constitutional references to sysiams of law and of equig '

" commentators fong sustaingd the groument that “the Federal couts
catnot adopt the biended system. nor can Congress change the present
Federal system. hecause ¥ iz fixed by the Constitution of the United
States. ‘

However. the resolve for separaie systems weakened as popular
confusion and dissent mushroomed. A primary source of the confusion
and dissen: was federal procedure, which. botk prior and subsequent to
state adoption of the procedural codes, followed state pracedure in law
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cases and & uniform federal procedure in equity cases™ Thus, thers was
a uniform simplified procedure in equity for the federal courts
throughont the country. Yet in law cases the varous federal courls were
applying the procedure of the corresponding state cour,

Federal equity practice was a model of simplicity and uniformity.
Somewhat paradoxically, federal procedure in equity cases was actually
a product of & certdin hostility toward equity among the early colonists™
Conformiy to state practice s2ems io have been demanded, but It became
nzcessary fo follow the English equify procedure because & number of
the states sdopted no equity pracedure to which cenformity could be
had ™" The Ffrst set of Federal Equity Rules. promulgated by the
Supreme Court in 1822. contained lhirty-thres very concise rules of
practice and procedwe.™ A few of tha rules were mandatory,™ but most
generausly accorded federa judges with broad discretionary autherigy ¥
Marsover. after the extension of the doctrine of Swift » Dwen™ o
equity cases in [B31. the federal courts enunciated their awn views of the

principles of equity lwrispridenice. without réstrictiof by the degisiong of

state courts,”™ The Federal Equity Rules proved quite durable and were

substantially revised only fwice in the suceeeding eenmry—in 1842 and
in 191227 The laiter revision was a comprehensive reform that medeled
many of the provisions of the Field Code, especially those dealing with
the joinder of parties™® .

Maanwhile. the procedure In law cases wos conunfled by
congressional legislation requiring the federal courts to follow state
procedure “as near &s may be*" The Conformity Act was unpopular
and true conformity scemed largely unebiainable ™ Noting the success
of equity procedure™ the American Bar Association blamed legistative
control of federal practice for the problem and propessd that the power to
promulgate federal rules of procedure for law cases be wrned over to the
United States Supreme Court”™ Afier years of debate and struggle™
Caongress passed a bill providing:

[Tihat the Supreme Court of the United States ghall have the pover
1o prescribe. by general rules, for the distict courts of the United
Suates and for the courts of the District of Celumbia, the forms of

process, writs. pleadings. and mnnons and the pmﬂtlce and
procedure in elvil zctions at law

The lezislarion further provided that “{tite court may at any time unite
the general rules prescribed by it for cases in equity with more in acHons
at law s to secute one form of civil action and proceduwre for
both, , . 7= However, the Court did not rush ta the task; an advisory
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committee was appointed the following year™ Twa years thersafier, a
set of uniform rules was promulgated. eliminating the distinction
between procecures for cases in equity and in law™ “Under the mew
rufes the hideous Conformity Act [wa)s relegatad to the limbe of "ald
unhappy. for off things, "™ In his address to the American Law Institute
Chief Fustice Hughes stated the objective of the rew rules:

It is manifest that the geal we seek Is 2 simplified practice which
will suip procedure of unnecessary forms, technicalities znd
distinctions and permit the advance of causes to the decision of
thefe merits with a minimum of procedurml encombrances. {ts also
apparent that in sseking that end we shauld nat be fettered by heing

compelled to malntain the historic sepamtion of the procedural
systems of law and equig ™

Carrying the torch it by Blackstona 150 years earlier. the reformers
argued that procedure had & tendency to be obtrusive, and that it should
be resiricted te its proper and subordinate role® The Chief Justice
transmittad the Rules to Congress over the dissent of Justics Brapdels.

and in 1938 the new wniform Federal Rules of Civi) Procedurs went iata
effect™

The philosophy and procedures of equity heavily influenced the tennr
of the new Federal Rules™ One general and generous sentence

applicable toall ty pes of nases established a fuid standard of pleading.®’
Parties could plead alternstive theordas ™ Plaintffs w

! r ere able to pursue
novel theories of relief ™ Related and unrelatad elaims could be joined

in a single action.™ Judges could hear the eounterciaims and cross-
claims of partfes already jolned in the filed aclion® As in equity. there
were numaerous speciatized devices through which Judges could allow the
lawsult to expand futher in order to develop 2 more efficient litization
unit—e.g.. impleaders ™ interpleaders® interventions ™ and class

M 213 - . .

actions.”" Complernenting the new pleading regime were gew liheral
" T "

rules of diseovery.™ and judges were vestzd with the authority to

“manage” the casz through preteial conferences™ and special masters ™

The Federal Rules reflected a philosophy that the discretion of
individual judges. rather than mandatory and pronibitory rules of
procedure. cauld manage the scope and breadth and complexity of
federal lawsals better than rigid sules®™ Indeed. Ruds | articwlated this

v
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very purpose: “[The Federal Ru!es} shall be construzd and administerad
to secure the just speedy. and inexpensive determination of ever
action.™™ Commenting generally on the philoscphy and “dursbllin of
discretionary rules. Professor Carington melhﬂuuusl\ recites: ~Tight
will tear, Wide will wear,™

Like the Field Code. the reforms were directed exclusively to the
procedural problem: the 1234 enabling legisiation providad that “said
rutes shall meither abridge. enlarge nor modify the substantive fohis of
any Hrigant™™ The Supreme Couft later confirmed that “[fjhe Rulas
have not abrogated the distinetion between equitable and tegs) remeadies.
Only the procedural distinctlons have been abolished ™' The
fundamentsl substantive characteristics tha distinguishied the regimes of
law and equity remained intact.™ Again. in the event of any substantive
coaflict between law and equity. the la%ter was to pravail

Many states. in tum. modeled the federal rules for their state eourl
proceduras. In 1960, in the first comprehensive sorvey of state zdopiion
of the Federal Rules. Professor Charles Alan Wricht concluded that, afler
feenty weors of opemting under the Federmal Rules. state procedural
systzms were approximately evenly divided emeng provedural systems
modaled on the Federal Rules. the common law and the Field Code’
Decades Iater. Professor John Oakley detniled “the pervasive influence of
the Fedwral Rules ot at lezst some part of every state’s cvil
procedare.”™
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The Supreme Court's Regulatlon
of Civil Procedurs: Lessons From
Administrative Law

tumen N.Muligan Y LA L. Bay yo £ (2ot

slen Staszawski

The rulzmaking era began when Congress empo-
wered the Court to promulgate the Reles of Civdl Procediere in 1934 with the
pasage of the Rules Enabling Act*” Alchough the 1334 Act did not specify
the use of comrnitees, in 1933 the Court appointed 2 faurteen-person Advisory
Commirtee—wvhich did not adhere to the notive-and-comment procedures cur-
rently required of the Advisory Commirmee™—to do the research and drafsing
work for the creadon of the origingd Fedem! Rules of Oidl Procedurs ™ Undur

~ this fiest tncamadon of the mlemaking process, the Couzt divectly reviewad the
work of the Advisory Commitree and, if sutisfed, repacted the promulgated Rules
w Congress,™ which could overrute any of the nules by exenising the legidadve van
built it the 1939 Act during the specified “report-and-wair period™” Although
the Court often deferred to the Advisary Commiteee’s proposals during this early
periad,” it clid on oorasion exarcise its authority to revise Advisory Commirme
propusals peior to submissian to Congress™ At least once, the Court exarcised
its rulemnaking authordty directly in amending 2 Rule of Crimingd Procedure,
bypasing the Advisory Comminze endrely®
The rulermaling provess beceme more reticulared in 1938 when Congress
ereaved the Judicisd Conferance of the Unired Srares, whivh fook over the dicect
supendsion of the Advisory Commiteee from the Court™ This new smucture
eastdted in decruased inpur o the ndermaking provess by the Justiees™ Indeed,
during this peried, the Courtunfilingdy promulgated Rules recomnended o ity
the Judivial Corfirence, teading Justees and eommentators o describe the Courds
mile in nelemaking as ene of being 1™ mere eondudr’ for the work efothers™
By the Lice 19705, ohiervers ofthe ndanmldng process, induding Chief fustee
Burwer,™ leveled charges e every step i the process. They argeed that Congres's
revigw of the Rules was flawed.™ They smibuly seoued thar the Coure s not

ar appropriate entgy- o promulgare Rides ™ Commenturors chastised the com-
ritrer structure s ecting beyond the bounds of the Rules Faabling Aof and
far being unrepresenitative and clased to public inpue™ The judiciay sought t
vorrect many of these Fiules withour new legishation by commissioring 2 Fedensd
Judicial Center study, which, upon cornpletion, suggested sever! amendenents ta
the rulemaking process.™ :

These changes, however, did not satisfy Congress, which passed significant
rlermaking refurms In 1988 While rerining the Judidal Conference’s mlsin
the reluroking process, the 1588 Act codified the roli of the rilemaking com-
ractees for the fint time. It mandared the existance of the Standing Commitree
on Rules of Practive and Procedure, which the Judicial Confirance had previvusty
eseablished ar its discretion, and charged the Standing Commites with m"lm‘iné;
the propusah of ether duly appointed committees and maling recommendations
to the Judidal Conference™ The 1988 Actabo formalized the Jodicil Conferinee's
practice of deploying area~spevific advisory commitees® Fence, the Court can
only prumulzaze Rules that have been vened by the ares-specific sdvisory com-
mitzees, the Standing Committes, 2nd the Judidal Conference. '

The 1988 Act also Increased mpresenration and public particimation in the
rudemaking process. The Act mandares that the various advisory commitrees
include practitioness, trial judges, and appellate judges”® Congress abka mundared
grearer ransparency and public input. The Act thus recires the Judical Conference
1o publish s procedures far amendrre=+ 1nd adoption of rules® It further re-
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guires that the Advisory and Standing Cormmittees conduct epen and publicly
* noticed meetings, record the minutes, aod maka those minutes publicly availa-
ble” Additianadlly, the 1988 Act codified the loagstanding pracrice of the Ad-
visory Committee 1o atmch offidal drafiers notes to Rule proposals® Finally,
the 1988 Actincreased the length of the report-and-wair pericd to Congress. The
period now stands 2t a minimum of seven months S
Thus, the curent nilemaking process comprises seven steps®® Fist, the

Administrative Offce of the United Btates Cousts rollects recommendations For
rew Rules or amendmens from the public, pmctiionars, and judges®® These
suggestinns are forwazded to the appropriate Advisory Commiree’s reporter™ {a
lnwr professar assigned to each advisory commities to set the agenda’and do the
initinl deafiing of rule revisions and explanatory nates™), who makes an inital
tecommendation for action to the Advisory Commiteee. Second, to go forward
with 2 Rules revision, the Advisary Commirtee must submit the proposed revi-
sion and explinatory note, and sny dissenting views, 1o the Sanding Commitee
i order to ohitain permission to advance to the publicatiog and comment peried.™
Third, the Advisory Comrmittee publishes the progosed revision widely, recetves
" public comument, and holds public hearings ™ Ar the conclusion of the nofice-
and-comment peciod, the Advisory Commiittes’s rmporter summardizes the resuls
of the public input and presents them to the Advisory Comminee™ If the Ad-
visory Committes Ends that no substantal changes o the revision ar called foe,
it trarsmits e revision and accompanying notes and reports to the Snnding
Commtite=” If the Advisory Committee makes subscantial changes to the
proposed rendsion, it st go through anather public netire-and-comement perted.™
Fourth, the Standing Commitiee reviews the propesed revision” ¥ it makes sub-
stantial changes ta the propesed revision, the Sanding Commitree returns the
proposed revision to the Advisury Committee™ IF the Stmnding Cormistes
does noe miake subsmadtil changes, it sends the proposed vevision to the Judicial
Conference.™ Fifth, the Judicial Conference considers propased revisions each
Beptember, sending approved revisions to the Court or rejected proposals back
to the Standing Committee™ Sixth, e Court wkes the proposed revisions under
acvisemenr from Sepramber to May 1 of the following year, ot which fime it must
transmit to Congress those Rules it seeks 1o promulazte® Seventh, under the
current kv, Congress's report-and-weit period mns atother seven meaths Forn
May 1 to December 1, atwhich ma unaltered révistons ro the Rules hecore by =
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58 S.Ct. 817
Supreme Court of the United States.

ERIE R. CO.
V.

TOMPKINS."

No. 367
|
Argued Jan. 31, 1938.

|
Decided April 25, 1938.

Mr. Justice BRANDEIS delivered the opinion of the Couut.

The question for decision is whether the oft-challenged doctrine of Swift v, Tyson! shall
now be disapproved.

Tompkins, a citizen of Pennsylvania, was injured on a dark night by a passing freight
train of the Frie Railroad Company while walking along its right of way at Hughestown
in that state. He claimed that the accident occurred through negligence in the operation,
or maintenance, of the train; that he was rightfully on the premises as licensee because on
a commonly used beaten footpath which ran for a short distance alongside the tracks; and
that he was struck by something which looked like a door projecting from one of the
moving cars. To enforce that claim he brought an action in the federal court for Southern
New York, which had jurisdiction because the company is a corporation of that state. It
denied liability; and the case was tried by a jury.

The Erie insisted that its duty to Tompkins was no greater than that owed to a trespasser.
It contended, among other things, that its duty to Tompkins, and hence its liability, should
be determined in accordance with the Pennsylvania law; that under the law of
Pennsylvania, as declared by its highest court, persons who use pathways along the
railroad right of way—that is, a longitudinal pathway as distinguished from a
crossing—are to be deemed trespassers; and that the railroad is not liable for injuries to
undiscovered trespassers resulting from its negligence, unless it be wanton or willful.
Tompkins denied that any such rule had been established by the decisions of the
Pennsylvania courts; and contended that, since there was no statute of the state on the
subject, the railroad’s duty and liability is to be determined in federal courts as a matter
of general law.
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The trial judge refused to rule that the applicable law precluded recovery. The jury
brought in a verdict of $30,000; and the judgment entered thereon was affirmed by the
Circuit Court of Appeals, which held (2 Cir., 90 F.2d 603, 604), that it was unnecessary
to consider whether the law of Pennsylvania was as contended, because the question was
one not of local, but of general, law, and that ‘upon questions of general law the federal
courts are free, in absence of a local statute, to excrcise their independent judgment as to
what the law is; and it is well settled that the question of the responsibility of a railroad
for injuries caused by its servants is one of general law. * * * Where the public has made
open and notorious use of a railroad right of way for a long period of time and without
objection, the company owes to persons on such permissive pathway a duty of care in the
operation of its trains. * * * It is likewise generally recognized law that a jury may find
that negligence exists toward a pedestrian using a permissive path on the railroad right of
way if he is hit by some object projecting from the side of the train.”

The Brie had contended that application of the Pennsylvania rule was required, among
other things, by section 34 of the Federal Judiciary Act of September 24, 1789, ¢. 20, 28
U.S.C. s 725,28 U.S.C.A. s 725, which provides: ‘The laws of the several Statcs, except
where the Constitution, treaties, or statutes of the United States otherwise require or
provide, shall be regarded as rules of decision in trials at common law, in the courts of
the Unjted States, in cases where they apply.’

Because of the importance of the question whether the federal court was free to disregard
the alleged rule of the Pennsylvania common law, we granted certiorari. 302 U.S. 671, 58
S.Ct. 50, 82 L.Ed. 518.

First. Swift v. Tyson, 16 Pet. 1, 18, 10 L.Ed. 865, held that federal courts exercising
jurisdiction on the ground of diversity of citizenship need not, in matters of general
jurisprudence, apply the unwritien law of the state as declared by its highest court; that
they are free to exercise an independent judgment as to what the common Jaw of the state
is—or should be; and that, as there stated by Mr. Justice Story, ‘the true interpretation of
the 34th section limited its application to state laws, strictly local, that is to say, to the
positive statutes of the state, and the construction thereof adopted by the local tribunals,
and to rights and titles to things having a permanent locality, such as the rights and titles
to real estate, and other matters immovable and intra-territorial in their nature and
character. It never has been supposed by us, that the section did apply, or was designed to
apply, to questions of a more general nature, not at all dependent upon local statutes or
local usages of a fixed and permanent operation, as, for example, to the construction of
ordinary contracts or other written instruments, and especially to questions of general
commercial law, where the state tribunals are called upon to perform the like functions as
ourselves, that is, to ascertain, upon general reasoning and legal analogies, what is the
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true exposition of the contract or instrument, or what is the just rule furnished by the
principles of commercial law fo govern the case.’

The Court in applying the rule of section 34 to equity cases, in Mason v. United States,
260 U.S. 545, 559, 43 S.Ct. 200, 204, 67 L.Ed. 396, said: ‘The statute, however, is
merely declarative of the rule which would exist in the absence of the statute.’* The
federal courts assumed, in the broad field of ‘gencral law,” the power to declare rules of
decision which Congress was confessedly without power to enact as statutes. Doubt was
repeatedly expressed as to the correctness of the construction given section 34,% and as to
the soundness of the rule which it introduced.* But it was the more recent research of a
competent scholar, who examined the original document, which established that the
construction given to it by the Court was erroneous; and that the purpose of the section
was merely to make certain that, in all matters except those in which some federal law is
controlling, *73 the federal courts exercising jurisdiction in diversity of citizenship cases
would apply as their rules of decision the law of the state, unwritten as well as written.”

Criticism of the doctrine became widespread after the decision of Black & White Taxicab
& Transfer Co. v. Brown & Yellow Taxicab & Transfer Co., 276 U.S. 518, 48 S.Ct. 404,
72 L.Ed. 681, 57 AIL.R. 426.° There, Brown &Yellow, a Kentucky corporation owned by
Kentuckians, and the Louisville & Nashville Railroad, also a Kentucky corporation,
wished that the former should have the exclusive privilege of soliciting passenger and
baggage transportation at the Bowling Green, Ky., Railroad station; and that the Black &
White, a competing Kentucky corporation, should be prevented from interfering with that
privilege. Knowing that such a contract would be void under the common law of
Kentucky, it was arranged that the Brown & Yellow reincorporate under the law of
Tennessee, and that the contract with the railroad should be executed there. The suit was
then brought by the Tennessee corporation in the federal court for Western Kentucky to
enjoin competition by the Black & White; an injunction issued by the District Court *74
was sustained by the Court of Appeals; and this Court, citing many decisions in which the
doctrine of Swift & Tyson had been applied, affirmed the decree.

Second. Experience in applying the doctrine of Swift v. Tyson, had revealed its defects,
political and social; and the benefits expected to flow from the rule did not accrue.
Persistence of state courts in their own opinions on questions of common law prevented

* uniformity;” and the impossibility of discovering a satisfactory line of demarcation

between the province of general law and that of local law developed a new well of
uncertainties.®

On the other hand, the mischievous results of the doctrine had become apparent.
Diversity of citizenship jurisdiction was conferred in order to prevent apprehended
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discrimination in state courts against those not citizens of the state. Swift v. Tyson
introduced grave discrimination by noncitizens against citizens. It made rights enjoyed
under the unwritten ‘general law’ vary according to whether enforcement was sought in
the state or in the federal court; and the privilege of selecting the court in which the right
should be determined was conferred upon the noncitizen.” Thus, the doctrine rendered
impossible equal protection of the law. In attempting to promote uniformity of law
throughout the United States, the doctrine had prevented uniformity in the administration
of the law of the state.

The discrimination resulting became in practice far-reaching. This resulted in part from
the broad province accorded to the so-called ‘general law’ as to which federal courts
exercised an independent judgment.’® In addition to questions of purely commercial law,
‘general law” was held to include the obligations under contracts entered into and to be
performed within the state,!! the extent to which a carrier operating within a state may
stipulate for exemption from liability for his own negligence or that of his employee;'?
the liability for torts committed within the state upon persons resident or property located
there, cven where the question of liability depended upon the scope of a property right
conferred by the state;'® and the right to exemplary or punitive damages.'* Furthermore,
state decisions construing local deeds,'® mineral conveyances,'® and even devises of real
estate,'” were disregarded.'®

In part the discrimination resulted from the wide range of persons held entitled to avail
themselves of the federal rule by resort to the diversity of citizenship jurisdiction.
Through this jurisdiction individual citizens willing to remove from their own state and
become citizens of another might avail themselves of the federal rule.!® And, without
even change of residence, a corporate citizen of the state could avail itself of the federal
rule by reincorporating under the laws of another state, as was done in the Taxicab Case.

The injustice and confusion incident to the doctrine of Swift v. Tyson have been
repeatedly urged as reasons for abolishing or limiting diversity of citizenship
jurisdiction.?” Other legislative relief has been proposed.?! If only a question of statutory
construction were involved, we should not be prepared to abandon a doctrine so widely
applied throughout nearly a century.” But the unconstitutionality of the course pursued
has how been made clear, and compels us to do so.

Third. Except in matters governed by the Federal Constitution or by acts of Congress,
the law to be applied in any case is the law of the state. And whether the law of the state
shall be declared by its Legislature in a statute or by its highest court in a decision is nota
matter of federal concern. There is no federal general common law. Congress has no
power to declare substantive rules of common law applicable in a state whether they be
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local in their nature or ‘general,” be they commercial law or a part of the law of torts. And
no clause in the Constitution purports to confer such a power upon the federal courts. As
stated by Mr. Justice Field when protesting in Baltimore & Ohio R.R. Co. v. Baugh, 149
U.S. 368, 401, 13 S.Ct. 914, 927, 37 L.Ed. 772, against ignoring the Ohio comomon law of
fellow-servant liability; I am aware that what has been termed the general law of the
country--which is often little less than what the judge advancing the doctrine thinks at
the time should be the general law on a particular subject—has been often advanced in
judicial opinions of this court to control a conflicting law of a state. 1 admit that learned
judges have fallen into the habit of repeating this doctrine as a convenient mode of
brushing aside the law of a state in conflict with their views. And I confess that, moved
and governed by the authority of the great names of those judges, I have, myself, in many
instances, unhesitatingly and confidently, but T think now erroneously, repeated the same
doctrine. But, notwithstanding the great names which may be cited in favor of the
doctrine, and notwithstanding the frequency with which the doctrine has been reiterated,
there stands, as a perpetual protest against its repetition, the constitution of the United
States, which recognizes and preserves the autonomy and independence of the
states,—independence in their legislative and independence in their judicial departments.
Supervision over either the legislative or the judicial action of the states is in no case
permissible except as to matters by the constitution specifically authorized or delegated to
the United States. Any interference with either, except as thus permitted, is an invasion of
the authority of the state, and, to that extent, a denial of its independence.’

The fallacy underlying the rule declared in Swift v. Tyson is made clear by Mr. Justice
Holmes.? The doctrine rests upon the assumption that there is ‘a transcendental body of
law outside of any particular State but obligatory within it unless and until changed by
statute,” that federal courts have the power to use their jJudgment as to what the rules of
common law are; and that in the federal courts ‘the parties are entitled to an independent
judgment on matters of general law’:

‘But law in the sense in which courts speak of it today does not exist without some
definite authority behind it. The common law so far as it is enforced in a State, whether
called common law or not, is not the common law generally but the law of that State

existing by the authority of that State without regard to what it may have been in England
or anywhere else. * * *

“The authority and only authority is the State, and if that be so, the voice adopted by the
State as its own (whether it be of its Legislature or of its Supreme Court) should utter the
last word.’

Thus the doctrine of Swift v. Tyson is, as Mr. Justice Holmes said, ‘an unconstitutional
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assumption of powers by the Courts of the United States which no lapse of time or
respectable array of opinion should make us hesitate to correct.” In disapproving that
doctrine we do not hold unconstitutional section 34 of the Federal Judiciary Act of 1789
or any other act of Congress. We merely declare that in applying the doctrine this Court
and the lower courts have invaded rights which in our opinion are reserved by the
Constitution to the several states.

Fourth. The defendant contended that by the common law of Pennsylvania as declared
by its highest court in Falchetti v. Pennsylvania R. Co., 307 Pa. 203, 160 A. 859, the only
duty owed to the plaintiff was to refrain from willful or wanton injury. The plaintiff
denied that such is the Pennsylvania law.?* In support of their respective contentions the
parties discussed and cited many decisions of the Supreme Court of the state. The Circuit
Court of Appeals ruled that the question of liability is one of general law; and on that
ground declined to decide the issue of state law. As we hold this was error, the judgment

1s reversed and the case remanded to it for further proceedings in conformity with our
opinion.

Reversed.
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Class Discussion Questions on English and early American Legal History

1. As Subrin described it, the conventional understanding of English legal history is that the
law courts demanded procedural rigidity and technicality and that, by contrast, equity courts
allowed for greater procedural flexibility. Try to point to some examples in both systems that
reflect the conventional understanding.

2. Take a look at the chart below. What content can you add to each of the boxes? For the
upper right-hand box, try to point to specific examples that Subrin mentions of how, after 1938,
our modern procedural systems (federal and state) were influenced heavily by English equity
courts. That is, what examples can you point to that reveal equity’s imprints on modern federal
and state procedure. :

Type of Law Before 1938 After 1938

Procedural law applied
by American state and
federal courts in civil
cases

Substantive law
applied by American
state and federal
courts in civil cases

3. Try to identify some concrete examples of positive values that can be furthered by a
judicial system that adopts the rigid and technical procedures generally demanded by English
law courts. On the flip side, what downstream consequences might we be concerned about if a
system adopts equity’s greater flexibility, including imbuing its judges with added discretion?
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JUsTICE THOMAS delivered the opinion of the Court.

This case presents the question whether a complaint in
an employment discrimination lawsuit must contain specific
facts establishing a prima facie case of discrimination under
the framework set forth by this Court in McDonnell Doug-
las Corp. v. Green, 411 U, S. 792 (1973). We hold that an
employment discrimination complaint need not include such
facts and instead must contain only “a short and plain state-
ment of the claim showing that the pleader is entitled to
relief.” Fed. Rule Civ. Proc. 8(2)(2).

I

Petitioner Akes Swierkiewicz i3 a native of Hungary,
who at the time of his complaint was 53 years old.! In April
1989, petitioner began working for respondent Sorema N. A.,
a reinsurance company headquartered in New York and
principally owned and controlled by a Irench parent corpo-
ration. Petitioner was initially employed in the position of
senior vice president and chief underwriting officer (CUO).
Nearly six years later, Frangois M. Chavel, respondent’s
Chief Executive Officer, demoted petitioner to a marketing
and services position and transferred the bulk of his under-
writing responsibilities to Nicholas Papadopoulo, a 82-year-
old who, like Mr. Chavel, is a French national. About a year
later, Mr, Chavel stated that he wanted to “energize” the
underwriting department and appointed Mr. Papadopoulo
as CUOQ. Petitioner claims that Mr. Papadopoulo had only
one year of underwriting experience at the time he was pro-
moted, and therefore was less experienced and less qualified
to be CUO than he, since at that point he had 26 years of
experience in the insurance industry.

'Because we review here a decision granting respondent’s meotion to
dismiss, we must accept as true all of the factual allegations eontained
in the complaint. See, e. g, Leatherman v. Turrant County Narcotics
Intelligence and Coordination Unit, 507 U. 8. 163, 164 (1998).
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Following his demotion, petitioner contends that he “was
isolated by Mr. Chavel . . . excluded from business deci-
sions and meetings and denied the opportunity to reach his
true potential at SOREMA.” App. 26. Petitioner unsuc-
cessfully attempted to meet with Mr. Chavel to discuss his
discontent. Finally, in April 1997, petitioner sent a memo
to Mr. Chavel outlining his grievances and requesting a
severance package. Two weeks later, respondent’s gen-
eral counsel presented petitioner with two options: He could
either resign without a severance package or be dismissed.
Mr. Chavel fired petitioner after he refused to resign.

Petitioner filed a lawsuit alleging that he had been ter-
minated on account of his national origin in violation of
Title VII of the Civil Rights Act of 1964, 78 Stat. 253, as
amended, 42 U. 8. C. §2000e et seq. (1994 ed. and Supp. V),
and on account of his age in violation of the Age Discrimi-
nation in Employment Act of 1967 (ADEA), 81 Stat. 602,
as amended, 29 U. S. C. §621 et seq. (1994 ed. and Supp. V).
App. 28. The United States District Court for the Southern
District of New York dismissed petitioner’s complaint be-
cause it found that he “ha[d] not adequately alleged a prima
facie case, in that he hald] not adequately alleged circum-
stances that support an inference of discrimination.” Id.,
at 42. The United States Court of Appeals for the Second
Circuit affirmed the dismissal, relying on its settled prece-
dent, which requires & plaintiff in an employment diserimi-
nation complaint to allege facts constituting a prima facie
case of discrimination under the framework set forth by
this Court in MeDonnell Douglas, supra, at 802. See, e. g.,
Tarshis v. Riese Organization, 211 F. 3d 30, 35-36, 38 (CAZ
2000); Austin v. Ford Models, Inc., 149 F. 3d 148, 1562-153
(CA2 1998). The Court of Appeals held that petitioner had
failed to meet his burden because his allegations were “insuf-
ficient as a matter of law to raise an inference of discrimina-
tion.” 5 Fed. Appx. 63, 65 (CA2 2001). We granted certio-
rari, 533 U. S. 976 (2001), to resolve a split among the Courts
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of Appeals concerning the proper pleading standard for
employment discrimination cases,? and now reverse.
II

Applying Circuit precedent, the Court of Appeals required
petitioner to plead a prima facie case of discrimination in
order to survive respondent’s motion to dismiss. See 5 Fed.
Appx., at 64-65. In the Court of Appeals’ view, petitioner
was thus required to allege in his complaint: (1) membership
in a protected group; (2) qualification for the job in question;
(3) an adverse employment action; and (4) circumstances that
support an inference of discrimination. Ibid.; cf. McDonnell
Douglas, 411 U. 8., at 802; Texas Dept. of Community Af-
fairs v. Burdine, 450 U. 8. 248, 253-2b4, n. 6 (1931).

The prima facie case under McDonnell Douglas, how-
ever, is an evidentiary standard, not a pleading requirement.
In McDonnell Douglas, this Court made clear that “[tlhe
critical issue before us concernled] the order and allocation
of proof in a private, non-class action challenging employ-
ment diserimination.” 411 U. 8., at 800 (emphasis added).
- In subsequent cases, this Court has rveiterated that the
prima facie case relates to the employee’s burden of pre-
senting evidence that raises an inference of discrimination.
See Burdine, supra, at 252-253 (“In [McDonnell Douglas,]
we set forth the basic allocation of burdens and order of pres-
entation of proof in a Title VII case alleging discriminatory
treatment. IFirst, the plaintiff has the burden of proving
by the preponderance of the evidence a prima facie case of

2The majority of Courts of Appeals have held that a plaintiff need not
plead a prima facie cage of diserimination under MeDonnell Douglas Corp.
v. Green, 411 U. 8. 792 (1978), in order to survive a motion to dismiss.
See, . ¢, Sparrow v. United Air Lines, Inc., 216 ¥. 8d 1111, 1114 (CADC
2000); Bennett v. Schinidt, 163 F. 8d 518, 518 (CAT 1998); Ring v. First
Interstate Morigage, Inc., 984 F. 2d 924 (CAS8 1993). Others, however,
maintain that a complaint must contain factual allegations that support
each element of a prima facle case. In addition to the case below, see
Juckson v. Columbus, 194 F. 3d 7387, 7561 (CA6 1999).
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digerimination” (footnotes omitted)); 460 U. S., at 255, n. &
(“This evidentiary relationship between the presumption
created by a prima facie case and the consequential burden
of production placed on the defendant is a traditional feature
of the common law”).

This Court has never indicated that the requirements for
establishing a prima facie case under McDonnell Douglos
also apply to the pleading standard that plaintiffs must sat-
igfy in order to survive a motion to dismiss. For instance,
we have rejected the argument that a Title VII complaint
requires greater “particularity,” because this would “too
narrowly constric[t] the role of the pleadings.” McDonald
v. Santa Fe Trail Transp. Co., 427 U. 8. 273, 283, n. 11 (1976).
Consequently, the ordinary rules for assessing the sufficiency
of a complaint apply. See, ¢. g., Scheuer v. Rhodes, 416 U. 5.
232, 236 (1974) (“When a federal court reviews the sufficiency
of a complaint, before the reception of any evidence either
by affidavit or admissions, its task is necessarily a limited
one. 'The issue is not whether a plaintiff will ultimately pre-
vail but whether the claimant is entitled to offer evidence to
gupport the claims”).

In addition, under a notice pleading system, it is not ap-
propriate to require a plaintiff to plead facts establishing
a prima facie case because the McDonnell Douglas frame-
work does not apply in every employment diserimination
case. For instance, if a. plaintiff is able to produce direct
evidence of diserimination, he may prevail without proving
all the elements of a prima facie cage. See Trans World
Airlines, Inc. v. Thurston, 469 U. 8. 111, 121 (1985) (“[Tlhe
MeDonmnell Douglas test is inapplicable where the plain-
tiff presents direct evidence of diserimination”). Under the
Second Cirenit’s heightened pleading standard, a plaintiff
without direct evidence of discrimination at the time of his
complaint must plead a prima facie case of discrimination,
even though discovery might uncover such direct evidence.
It thus seems incongruous to require a plaintiff, in order to

54




512 SWIERKIEWICZ » SOREMA N. A,

Opinion of the Court

survive a motion to dismiss, to plead more facts than he may
ultimately need to prove to succeed on the merits if direct
evidence of diserimination is discovered.

Moreover, the precise requirements of a prima facie case
can vary depending on the context and were “never intended
to be rigid, mechanized, or ritualistic.” Furnco Constr.
Corp. v. Waters, 438 U. 8. 567, 577 (1978); see also McDonnel!
Douglas, supra, at 802, n. 13 (“[TThe specification . . . of
the prima facie proof required from respondent is not neces-
sarily applicable in every respect to differing factual situa-
tions”y;, Teamsters v. United States, 431 U. 8. 824, 358 (1977)
(noting that this Court “did not purport to create an in-
flexible formulation” for a prima facie case); Ring v. First
Interstate Mortgage, Inc., 984 F. 2d 924, 927 (CA8 1993)
(“[Tlo measure a plaintiff’s complaint against a particular
formulation of the prima facie case at the pleading stage is
inappropriate”). Before discovery has unearthed relevant
facts and evidence, it may be difficult to define the precise
formulation of the required prima facie case in a particular
cagse. Given that the prima facie case operates as a flexible
evidentiary standard, it should not be transposed into a rigid
pleading standard for discrimination cases.

Furthermore, imposing the Court of Appeals’ heightened
pleading standard in employment discrimination cages con-
flicte with Federal Rule of Civil Procedure 8(a)(2), which pro-
vides that a complaint must include only “a short and plain
statement of the claim showing that the pleader is entitled
to relief.” Such a statement must simply “give the de-
fendant fair notice of what the plaintiff’s claim is and the
grounds upon which it rests.” Conley v. Gibson, 356 U. S.
41, 47 (1957). This simplified notice pleading standard re-
lies on liberal discovery rules and summary judgment mo-
tions to define disputed facts and issues and to dispose of
unmeritorious claims. See id., at 47-48; Leatherman v. Tor-
rant County Narcotics Intelligence and Coordination Unil,
507 U. 8. 163, 168-169 (1993). “The provisions for discov-
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ery are so flexible and the provisions for pretrial procedure
and summary judgment so effective, that attempted surprise
in federal practice is aborted very easily, synthetic issues
detected, and the gravamen of the dispute brought frankly
into the open for the inspection of the court.” 5 C. Wright
& A. Miller, Federal Practice and Procedure §1202, p. 76
(2d ed. 1990). :

Rule 8(ays simplified pleading standard applies to all civil
actions, with limited exceptions. Rule 9(b), for example,
provides for greater particularity in all averments of fraud
or mistake® This Court, however, has declined to extend
such exceptions to other contexts. In Leatherman we
stated: “[TThe Federal Rules do address in Rule 9(b) the
question of the need for greater particularity in pleading
certain actions, but do not include among the enumerated
. actions any reference to complaints alleging municipal lia-
bility under § 1983, Huzpressio unius est exclusio alterius.”
507 U.S., at 168. Just as Rule 9(b) makes no mention of
municipal liability under Rev. Stat. §1979, 42 U. 8. C. §1983
(1994 ed., Supp. V), neither does it refer to employment dis-
crimination. Thus, complaints in these cases, as in most oth-
ers, must satisfy only the simple requirements of Rule 8(a).*

Other provisions of the Federal Rules of Civil Procedure
are inextricably linked to Rule 8(a)’s simplified notice plead-
ing standard. Rule 8(e)(1) states that “[njo technical forms
of pleading or motions are required,” and Rule &(f) provides

84Tn gl averments of fraud or mistake, the circumstances constituting
fraud or mistake shall be stated with particularity. Malice, intent, knowl-
edge, and other eondition of mind of a person may be averred generally.”

*These requirements are exemplified by the Federal Rules of Civil
Procedure Forms, which “are sufficient under the rules and are intended
to indicate the simplicity and brevity of statement which the rules con-
template.” Fed. Rule Civ. Proc. 84, For example, Form 9 sets forth a
complaint for negligence in which plaintiff simply states in relevant part:
“On June 1, 1986, in a public highway called Boylston Street in Boston,
Massachusetts, defendant negligently drove a motor vehicle against plain-
tiff who was then erossing said highway.”
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that “[a]ll pleadings shall be so construed as to do substantial
justice.” Given the Federal Rules’ simplified standard for
pleading, “[a] court may dismiss a complaint only if it is clear
that no relief could be granted under any set of facts that
could be proved consistent with the allegations.” Hishon v.
King & Spalding, 467 U. 8. 69, 73 (1984). If a pleading fails
to specify the allegations in a manner that provides sufficient
notice, a defendant can move for a more definite statement
under Rule 12(e) before responding. Moreover, claims lack-
ing merit may be dealt with through summary judgment
under Rule 56. The liberal notice pleading of Rule 8(a) is
the starting point of a simplified pleading system, which
was adopted to focus litigation on the merits of a claim. See
- Conley, supra, at 48 (“The Federal Rules reject the approach
that pleading is a game of skill in which one misstep by coun-
sel may be decigive to the outcome and accept the prineiple
that the purpose of pleading is to facilitate a proper decision
on the merits”).

Applying the relevant standard, petitioner’s complaint
eagily satisfis the requirements of Rule 8(2) because it gives
respondent fair notice of the basis for petitioner’s claims.
Petitioner alleged that he had been terminated on acecount of
his national origin in' vioclation of Title VII and on account of
his age in violation of the ADEA. App. 28. His complaint
detailed the events leading to his termination, provided rele-
vant dates, and included the ages and nationalities of at least
some of the relevant persons involved with his termination.
Id., at 24-28. These allegations give respondent fair notice
of what petitioner’s claims are and the grounds upon which
they rest. See Conley, supra, at 47. In addition, they state
claims upon which relief ecould be granted under Title VII
and the ADEA.

Respondent argues that allowing lawsuits based on conclu-
sory allegations of diserimination to go forward will burden
the courts and encourage disgruntled employees to bring
unsubstantiated suits, Brief for Respondent 34--40. What-
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ever the practical merits of this argument, the Federal Rules
do not contain a heightened pleading standard for employ-
ment discrimination suits. A requirement of greater speci-
ficity for particular claims is a result that “must be obtained
by the process of amending the Federal Rules, and not by
judicial interpretation.” Leatherman, supra, at 168, Fur-
thermore, Rule 8(a) establishes a pleading standard with-
out regard to whether a claim will succeed on the merits.
“Indeed it may appear on the face of the pleadings that a
recovery ig very remote and unlikely but that is not the
test.” Scheuer, 416 U. S., at 236,

For the foregoing reasons, we hold that an employment
discrimination plaintiff need not plead a prima facie case
of discrimination and that petitioner’s complaint is suffi-
cient to survive respondent’s motion to dismiss. Accord-
ingly, the judgment of the Court of Appeals is reversed, and
the case is remanded for further proceedings consistent with
this opinion.

It is so ordered.
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'
IN THE UNITED STATES DISTRICT COQURT
FORTHE EASTERN DISTRICT OF FENNSYLVANIA

AKOS SWIERKIEWICZ, -
PlainitT, h CIVIL ACTION NO.sg-cV
v 3
SOREMA MLA, . JURY TRIAL DEMANDED
.- Defendant -
COMPLAINT

1. “This ts ar employment discriminzlion action brought by Akos

Swierkawicz io recover demages againgt SDREMA NLA. ("SOREMAT) for the vialzton

of his fights under Title VI of the 1864 Civil Rights Act, 42 ULS.C. §2000= el sen, (Tile
VIi') end the Age Discrimingtion in Employment Actof 1867, 29 U.5.C. §621 et seq.
{EAD EAB\_ - -

-

JURISDICTION AND VENUE

a. Jurizdiction over Mr. Swierklewlez's Title VI| clzim is corfarrsd by
47 U1.5.C. §2000e-5{f)(3}. Jurisdicton aver Wis ADEA claim Is confered by 25UE S,
§E26[eK 1).

b. Venueis proper it this district pursuant to the generl venus

stztide, 28 U.S.C. §1381, and under Title Vif's spedial vanus statuie, 42 US.C. §2000=-
53}
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. BARTIES
2. Pialnliii, Akos Buierdawicz, resides st 821 Hudsen Driva, Yardlay,
Pannsylvania 10067,
8. Defendant SOREMA Is a'New York carporation headguardered &t
199 Waier Street, 20™ Floor, New York, New Yark 10035, |
4, At all imes relevant hersto, SOREMA has mealded and conduetzd '
buziness I this judicial district. '

. Al all imes relavant heretn, SOREMA has haan zn smployar within
the meaning of Title VI and the ADEA,

EXHAUSTION OF ADMIMSTRATIVE REMEDIES

B, Onorahout July 11, 1997 Mr. Swiekewicz fled s Charga of
Disciminstion egainst 5 OF‘EMA with the Philadeiphia Dlsinct Difies of the Equal
Emgloyment Dppal’aumty Cumm Esion {EEOCT), Charge Mo. 17097 ;1-,4? charghg &
with unlawivl nationa! nﬂgfn and age discimination in connection with s dismissal from
employmeant,

7. By nofice dal=d May 8, 1988 2nd which he Tacelved on May 5,
1998, Mr. Swierklawicz. was notfied by the EEQC ofHis right o e 2 ovil action against
SOREMA

B.  This fawsuii has heen timely flad within 80 days of My,

Swierklewice's receipt of the EECC's right4o-sue natice.

FAGTUAL ALLEGATIONS
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g, Mr. Svderkiawiczis 2 native of Hungaiiy. Hz ig?acame a United -

e

States cliizan n 1970

10, - Mr. Bwierkiewicz s 53 years old. His dats gf'b_‘irh‘xls Juiy 25, 1048,

11, SOREMA was formad in 1888, Wtisa relnsuranss tompany
principally owned and sontrafied by & French parsnt como raﬁaﬂ::Ai all fimes relevant
herato, SOREMA's Chisl Execulive Officar has baan Francals M. Chavel, s Freneh
naﬁanai.-_ - ) ..- :

12 From 1870 fo 1988, Mr. 8wierkiswicz was employed by INA which
aiieriis memerin 1982 with Connaclicut Seneral, becams GIGW; instiranca Company.
His {asl pasition at CIGNA was Vice Prasident of épecfé} Risk Faciltiss,

’ 13 Prom 1986 1 1889, Mr. Swierkiewice was empleyed by SCOR
LS., a reinsurence company, as Senior Viee President far Resaarch and Spec‘;ai Risks.

14 OnAprl17, 1989 Mr. BwierdewicZ began his employment with
S(':IREMA in the position D'f 'SE-I!.?E},E' Vies President and Chief 'Un-d:ewrriﬁng Officar
Couo.

5. In :-aﬁ respects, Mr. Swieldewioz parformed his job in 3 setisfactony
and exemplar;;f manner,

15, Despite plainifs stallar peﬁomansa; In February 1865 Mr. Chavel
damated him frorn his CUO position o & marketing and services position and
transferred the bulk of his und erwﬁﬁ_ng respensibiiiies fo another French nafional,
Nicholas Papadopatio, who was 32 years old st the tme (and 16 yeam younger than
platntty.
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7. Mr. Chavel demoted Mr. SWlarklewisz on aceaunt of His pational
erigin {Hungedan) and his agz (he was 45 atths ims).

18.  Ayesrlater, in or shout February 1998, Mr. Chavel formally
appointsd Mr. Papsdopouls as SOREMA‘sl cuo, ]

18, Mr Pepadopouls was farlsss expsrisnced end leag qualified to be
SOREMA's CUQ than was Mr. Swierdawlez Indead, Mr, Fapadapoulo had justone
year of yndervriting experianca prior to being appointed CUQ by Mr. Ghavel, By
c:ontrast: plalbiff had more than 26 years of broad besed sxpenience n the Tnsurance
and reinsurance indusiry., -

20.  AttheYme Mr. Papadopoulo assumed plaintif's dutizs az CUOQ,
Mr. Chavel sisled that he wanited b “enargizs"the undénvﬁﬁng depariment — claarly
implying that plsiniit was loo old for the jpb. ’

21, In iigtrt of M., Papatﬁepau[n's inexperisnce, Mr, Chavel brought in
Danief Pead from SOREMA's Houston, Texas office to sugport him in is {::UQ dutles,
Mr. Peed, iika Mr, Papadopouio, was In Ws eady 30s. Shortly afisr His fransfer bo
SOREMA's affice In New York City, Mr. Chavel promoted Mr. Pezd to the pesition of
Serﬁ;:rr Vice Presideot of Flsk Property.

22, Pror bo bis trensfer, Mr. Peed had been & Second Vice President
reporting to plalntif.

23.  MNotlong after plainti's demotion, SOREMA hired snother French

netional, Michsl Gouze, as Vice President in chargs of Marksﬁng. Mr, Gouze, unliks
I 1

plelndiff, had very litlles prior experence in the insurance/relsurance business,

63




ity

f
24.  Because of his Inexperisnes, Mr. Govze needad I raly oo Mr,

Swierldewicz to perform his markskng d Lrtées for SOREMA,

25, M Gouze's mérkeﬁ'ﬂg duiss at imes ovatiapped vith thoss of
plaintiif, Daspite Mr. Swiendewicz's requests to better coominafe thelr dutles,
Mr. Chave! refusad to accammodate those requasts or to have Mr. Gouzs repoit lo
plainkd, _

- ZB.  Mn Swfaf%dewﬁca_was Isolated by Mr. Chave! fallowing his
dernofion, excduded from business-decis?ans and mestings snd denied ths opporunity
to raach His iz potential at SOREMA.

27.  Eiforts by M, Bvierdewicz to meat with Mr, Chavel o r—asolve the
ungalsfactory working conditions ‘;D wiich he was subjected Tollowing his dermaotion

® . »

proved unsuccessiul,

k!

ErT

28. Onapril 14, 1597, following two years of ongoing disedmination on
sceount of hs nallonal orgln and age, Mr. Swisrkizwicz santa mems Io Mr. Chayel
outlinng his gievances and requasting & saverance package fo resolve Mg disputes
wi-B0REMA. :

8. Mr.Chavel did nel respand 0 Me. SwistkiswicZs mamo.

| 30, inthe moming, on Tuesday Aprl 25, 1997, Mr. Ghavel and Dania!

E. Schrridt, [V, SOREMA's Goneral Counse!, met wilh Mr, Swierdewicz and gave him
twa opffons: elther resign his job (with no severince package) ar be fired.
Mr. Bwisrklewlcz refusad to resign His employment with 'SDREWEA.

As a resalt, he was firsd by Mr. Chave!, 2ffaclive that very day (Andl 28,19597).

S
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3. SOREMA had novalld basis to fire Mr. Bvieridewisz..

32 Plainliifs age and nefonal orighn were motivating factars in
SOREMA's dedisipn {o ferminats H= employmant.

&3,  Unlike plaintiy who was fired without cause and without any
saverance pay or bensfits, SOREMA has provided nensrous severancs packzgesfo g
number of former sxecutivas for whorm it had cause to Erminsts their employment.
These Include, but are not limited o, the following fndividuals: Ja; Kubinak, Thilc
Hards, rDauglas Zals, Nigel Harl=y and Marcus Corbally.

| 4. Asadirect and prodmate causa of his belng fred by BOREMA,

Mr. Swistkiawics has suifered and will confinue to suifar & substanlisl loss of eamings
to which he ofhardise would havs been enfitfed. This includes, but s not linltzd Io, the
Ioss of his salary, honus, automabile allwence end pension cradis as w§li a‘s the loss
of his medical and dentz! Insurance, ﬁfé insurance, short and leng tem disabilty

inslrrance and tha inswrancs he had faracddenial death and dismenbermeant,
in

85,  Asgiuiherdirect and proximate cause of s being fired by
SOREMA, k. Swiarkiewicz has stffered damags to his reputaﬁ;:n end hamm to his
cereer, He has aiso experdenced physical pain and suffering, mentsl anguiEh, and the
loss of enjoymant of ffa's pleasures, ~

38. SOREMA acted wilfully and In recklass disregard of Mr.
Swierkiewicz's fights under Title VIl nd the ADEA by discharaing him from employment

on accaunt of his age and national origih,
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STATEMENT OF CLAIMS

o,

COUNT1: VIQLATION OF TITLE VY

37.  bAr. Bwlerkiewlcz repeats snd Incorporates by rsference e
allzgstions of paragraphs 1 - 40 of the Complalnt a5 | they weie set forth in ful.

38, BOREMA terminated Mr. Swierkiewicz's smployiment on sceount of

his national argin snd thershy violatad his right to equal employment opporturiy as

protectzd by Title VIL

COUNT {I:  VIQLATION OF THE AREA

38, M Swieikiewicz repsatz and Incorporates by refarence the
a..-‘éegzﬁans of parzaraphs ; 42 efthe Complaint 2= | they wer sol forth in ful

40.  SOREMA teminatad e, Swierkizwles's employmient on sccount of
his age and thareby viclated his right ta’equal employment opportunfy a8 profected by

the ADESA,

PRAYER FOR RELIEE .

WHEREFORE, Mr, Swierdewicz respactiully requssts b’ue; Couttio enter
judgment In Bz favor and against SOREMA, and to accord him the following relief:

{a) Bac& pa},e with prefudgmant Interest =ad all the finge bensfits to
which he Tz entitled;

(b} Frontpay and benefis lo the exlent relnsiaiemant Is not fzastie;

P
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{r}  Compensatory damagas for His nos-econamic injuies nan amaunt
| authorized by Tile Wi

{d)  Punitive damages b punish and deter BOREMA fiom future acts of
employment discrimination In an amaunt authorized by Tile vil;

() Liguidated demages in zn smount equal io twice M, Swlerkiswicr's
bask pay Insses a5 aut'r;_aﬁzed by the ADEA; _
. . [ Anavwedcf rasonzbla counsal f=as and cosfs to compen sate
Mr. S‘.—*;*Te-ﬁdaﬁcz for having lo prosecute this actioh 2g=inst 50 REMA; and

. {8)  Such oiher lepal and equitahle mifef or may ha justand proper

under the cicumsianees. -

JURY DEMAND

Mr. Swierklewicz demands & t2l by jury on all the fssues fnthis action

.

that arz friablz by law.
Respectfully submittad,

Ravues, McUARTY, BiNoer, Ross & Munpy

HAROLD 1, BOODMAN, ESQURE
1845 Walntt Straat, 20 Floor
Philadelphiz, PA {8103
(215)568-6180

Caunsel for Plalnks
Akns Swietdowicr

Oated: Aucus: 3, 1694
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Discussion Questions Relating to Swierkiewicz v. Sorema

Background

In Swierkiewicz, the plaintiff alleged that his employer, a French-owned company with its
headquarters in New York, wrongfully fired him on account of his country of national origin (he
was from Hungary).He alleged that being fired violated his rights under Title VII, a federal
statute. Most jobs in the United States are “at-will employment,” a concept that means that an
employer can fire most employees for pretty much any reason. One big exception, however, is
that an employer can’t take an adverse-employment action—such as firing, refusing to hire,
demoting, or refusing to promote—for a reason that is illegal under the law. Title VII is one such
Jaw. It prohibits adverse employment actions if the action is based on an employee’s race, color,
religion, sex, or national origin. The statute also gives employees a private right of action to sue,
meaning that an employee can bring a civil lawsuit if the employer discriminates against them
based on one of these protected categories. And that was the first claim that the plaintiff made in
Swierkiewicz: that he was terminated on account of his national origin, in violation of Title VII.
The other claim that the plaintiff made was that he was also terminated on account of his age.
Age isn’t a protected category under Title VII but is under another federal statute, the Age
Diserimination in Employment Act.

After it was sued, the employer argued that the plaintiff’s allegations supporting his two claims
were insufficient under Rule 8 and it moved to dismiss them under Federal Rule of Civil
Procedure 12(b)(6). The federal trial judge agreed, dismissing the case. The plaintiff appealed
that dismissal to the Second Circuit, which affirmed the trial judge’s decision. In the Second
Circuit’s view, to adequately allege that he was fired for a discriminatory reason, he had to plead
a prima facia case of discrimination. The appellate court then concluded that he had not done so
because he had not alleged circumstances that would support an inference of discrimination. The
Second Circuit wrote: “With respect to national origin, the only circumstances Swierkiewicz pled
are that he is Hungarian, others at Sorema are French, and the conclusory allegation that his
termination was motivated by national origin discrimination. We agree with the district court that
these allegations are insufficient as a matter of law to raise an inference of discrimination.” As to
the age discrimination allegation, the appellate court wrote: “The only circumstance

that Swierkiewicz alleges gives rise to an inference of age discrimination is Chavel's comment in
1995 that Chavel wanted to “energize” the underwriting department. We agree with the district
court that this allegation is insufficient as a matter of law to raise an inference of discrimination.”

uestions

1. In reversing the Second Circuit, the Supreme Court said the appellate court had
incorrectly used an evidentiary standard to judge the sufficiency of the plaintiff’s
allegations. Try to articulate the Court’s reasoning.

2. The Court also said that imposing a heightened pleading standard in employment

discrimination cases conflicts with Rule 8(2)(2). Once again, try to articulate the Court’s
reasoning. As part of your discussion, try to explain what the Court meant when it said, in

68



a footnote that appears on page 52 of the Course Materials, that courts are required to
“accept as true all of the factual allegations contained in the complaint.”

. Applying what it described as the correct pleading standard, the Court found the
plaintiff’s allegations to be sufficient under Rule 8(a). Try to articulate the Court’s
reasoning.

. As you reflect on this case, do you think the Second Circuit’s or the Supreme Court’s

approach seems more workable to use as a pleading standard in émployment
discrimination cases? Why?
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Opinion
Justice KENNEDY delivered the opinion of the Court.

Javaid Igbal (hereinafter respondent) is a citizen of Pakistan and a Muslim. In the wake of the September
11, 2001, terrorist attacks he was arrested in the United States on criminal charges and detained by
federal officials. Respondent claims he was deprived of various constitutional protections while n
federal custody. To redress the alleged deprivations, respondent filed a complaint against numerous
federal officials, including John Ashcroft, the former Attorney General of the United States, and Robert
Mueller, the Director of the Federal Bureau of Investigation (FBI). Ashcroft and Muelier are the
petitioners in the case now before us. As to these two petitioners, the complaint alleges that they adopted
an unconstitutional policy that subjected respondent to harsh conditions of confinement on account of
his race, religion, or national origin.

In the District Court petitioners raised the defense of qualified immunity and moved to dismiss the suit,
contending the complaint was not sufficient to state a claim against them. The District Court denied the
motion to dismiss, concluding the complaint was sufficient to state a claim despite petitioners’ official
status at the times in question. Petitioners brought an intetlocutory appeal in the Court of Appeals for the
Second Circuit. The court, without discussion, assumed it had jurisdiction over the order denying the
motion to dismiss; and it affirmed the District Court’s decision.

Respondent’s account of his prison ordeal could, if proved, demonstrate unconstitutional misconduct by
some governmental actors. But the allegations and pleadings with respect to these actors are not before
us here. This case instead turns on a narrower question: Did respondent, as the plaintiff in the District
Court, **¥1943 plead factual matter that, if taken as true, states a claim that petitioners deprived him of
his clearly established constitutional rights. We hold respondent’s pleadings are insufficient.

I

Following the 2001 attacks, the FBT and other entities within the Department of Justice began an
investigation of vast reach to identify the assailants and prevent them from attacking anew. The FBI
dedicated more than 4,000 special agents and 3,000 support personnel to the endeavor. By September 18
“the FBI had received more than 96,000 tips or potential leads from the public.” Dept. of Justice, Office
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of Inspector General, The September 11 Detfainees: A Review of the Treatment of Aliens Ield on
Immigration Charges in Comnection with the Investigation of the September 11 Aftacks 1, 11-12
(Apr.2003),  http://www.usdoj.gov/oig/special/0306/full. pdf?besi_scan 61073ECOF74759AD=0 &
besi_scan_filename =full.pdf (as visited May 14, 2009, and available in Clerk of Court’s case file).

In the ensuing months the FBI questioned more than 1,000 people with suspected links to the attacks in
particular or to terrorism in general. /d., at 1. Of those individuals, some 762 were held on immigration
charges; and a 184-member subset of that group was deemed to be “of ‘high interest” ” to the
investigation. Jd.,, at 111. The high-interest detainees were held under restrictive conditions designed to

prevent them from communicating with the general prison population or the outside world. Id, at
112-113.

Respondent was one of the detainees. According to his complaint, in November 2001 agents of the FBI
and Immigration and Naturalization Service arrested him on charges of fraud in relation to identification
documents and conspiracy to defraud the United States. Igbal v. Hasty, 490 F.3d 143, 147-148 (C.A.2
2007). Pending trial for those crimes, respondent was housed at the Metropolitan Detention Center
(MDC) in Brooklyn, New York. Respondent was designated a person “of high interest” to the
September 11 investigation and in January 2002 was placed in a section of the MDC known as the
Administrative Maximum Special Housing Unit *668 ADMAX SHU). Id,, at 148. As the facility’s name
indicates, the ADMAX SHU incorporates the maximum security conditions allowable under Federal
Bureau of Prisons regulations. Jhid. ADMAX SHU detainees were kept in lockdown 23 hours a day,

spending the remaining hour outside their cells in handcuffs and leg irons accompanied by a four-officer
escort. Zbid.

Respondent pleaded guilty to the criminal charges, served a term of imprisonment, and was removed to
his native Pakistan. Id., at 149. He then filed a Bivens action in the United States District Court for the
Eastern District of New York against 34 current and former federal officials and 19 “John Doe” federal
corrections officers. See Bivens v. Six Unknown Fed. Narcotics Agents, 403 U.S. 388, 91 S.Ct. 1999, 29
L.Ed.2d 619 (1971). The defendants range from the correctional officers who had day-to-day contact
with respondent during the term of his confinement, to the wardens of the MDC facility, all the way to
petitioners—officials who were at the highest level of the federal law enforcement hierarchy. First

Amended Complaint in No. 04-CV--1809 (JG)(JA), 7 10-11, App. to Pet. for Cert. 157a (hereinafter
Complaint).

The 21—cause—of—action complaint does not challenge respondent’s arrest or his confinement in the
MDC’s general prison population. Rather, it concentrates on his **1944 treatment while confined to the
ADMAX SHU. The complaint sets forth various claims against defendants who are not before us. For
mnstance, the complaint alleges that respondent’s jailors “kicked him in the stomach, punched him in the
face, and dragged him across™ his cell without justification, id,, § 113, at 176a; subjected him to serial
strip and body-cavity searches when he posed no safety risk to himself or others, id., ] 143-1435, at
182a; and refused to let him and other Muslims pray because there would be “[njo prayers for
terrorists,” id., 4 154, at 184a.

The allegations apainst petitioners are the only ones relevant here. The complaint contends that
petitioners designated *669 respondent a person of high interest on account of his race, religion, or
national origin, in contravention of the First and Fifth Amendments to the Constitution. The complaint
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alleges that “the [FBI], under the direction of Defendant MUELLER, arrested and detained thousands of
Arab Muslim men ... as part of its investigation of the events of September 11.” Id, 9 47, at 164a. It
further alleges that “[tlhe policy of holding post—September—11th detainees in highly restrictive
conditions of confinement until they were ‘cleared’ by the FBI was approved by Defendants
ASHCROFT and MUELLER in discussions in the weeks after September 11, 2001.” Id, 9 69, at 168a.
Lastly, the complaint posits that petitioners “each knew of, condoned, and willfully and maliciously
agreed to subject” respondent to harsh conditions of confinement “as a matter of policy, solely on
account of [his] religion, race, and/or national origin and for no legitimate penological interest.” Id., §
96, at 172a-173a. The pleading names Ashcroft as the “principal architect” of the policy, id., 9 10, at

157a, and identifies Mueller as “instrumental in [its] adoption, promulgation, and implementation,” id., 4
11, at 157a.

Petitioners moved to dismiss the complaint for failure to state sufficient allegations to show their own
involvement in clearly established unconstitutional conduct. The District Court denied their motion.
Accepting all of the allegations in respondent’s complaint as true, the court held that “it cannot be said
that there [is] no set of facts on which [respondent] would be entitled to relief as against” petitioners. Id.,
at 136a-137a (relying on Conley v. Gibson, 355 U.S. 41, 78 S.Ct. 99, 2 L.Ed.2d 80 (1957)). Invoking
the collateral-order doctrine petitioners filed an interlocutory appeal in the United States Court of
Appeals for the Second Circuit. While that appeal was pending, this Court decided Bell Atlantic Corp. v.
Twombly, 550 U.S. 544, 127 8.Ct. 1955, 167 L.Ed.2d 929 (2007), which discussed the standard for
evaluating whether a complaint is sufficient to survive a motion to dismiss.

*670 The Court of Appeals considered Twombly’ s applicability to this case. Acknowledging that
Twombly retired the Conley no-set-of-facts test relied upon by the District Court, the Court of Appeals’
opinion discussed at length how to apply this Court’s “standard for assessing the adequacy of
pleadings.” 490 I.3d, at 155. It concluded that Twombly called for a “flexible ‘plausibility standard,’
which obliges a pleader to amptlify a claim with some factual allegations in those contexts where such
amplification is needed to render the claim plausible.” Id., at 157-158. The court found that petitioners’
appeal did not present one of “those contexts” requiring amplification. As a consequence, it held
respondent’s pleading adequate to allege petitioners” personal involvement in discriminatory decisions
which, if true, violated clearly established constitutional law. /d., at 174,

**1945 Judge Cabranes concurred. He agreed that the majority’s “discussion of the relevant pleading
standards reflect[ed] the uneasy compromise ... between a qualified immunity privilege rooted in the
- need to preserve the effectiveness of government as contemplated by our constitutional structure and the
pleading requirements of Rule 8(a) of the Federal Rules of Civil Procedure.” 7d., at 178 (internal
quotation marks and citations omitted). Judge Cabranes nonetheless expressed concern at the prospect of
subjecting high-ranking Government officials—entitled to assert the defense of qualified immunity and
charged with responding to *“a national and international security emergency unprecedented in the
history of the American Republic™—to the burdens of discovery on the basis of a complaint as
nonspecific as respondent’s. Id., at 179. Reluctant to vindicate that concern as a member of the Court of
Appeals, ibid., Judge Cabranes urged this Court to address the appropriate pleading standard “at the

earliest opportunity,” id., at 178. We granted certiorari, 554 U.S. 902, 128 S.Ct. 2931, 171 L.Ed.2d 863
(2008), and now reverse.
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[Part II deleted]

I

In Twombly, supra, at 553-554, 127 S.Ct. 1955, the Court found it necessary first to discuss the antitrust
principles implicated by the complaint. Here too we begin by taking note of the elements a plaintiff must

plead to state a claim of unconstitutional discrimination against officials entitled to assert the defense of
qualified immunity.

In Bivens—proceeding on the theory that a right suggests a remedy—this Court “recognized for the
first time an implied private action for damages against federal officers alleged to have violated a
citizen’s constitutional rights.” **1948 Correctional Services Corp. v. Malesko, 534 U.S. 61, 66, 122
S.Ct. 515, 151 L.Ed.2d 456 (2001). Because implied causes of action are disfavored, the Court has been
reluctant to extend Bivens liability “to any new context or new cetegory of defendants.” 534 U.S,, at 68,
122 5.Ct. 515. See also Wilkie, 551 U.S., at 549-550, 127 S.Ct. 2588. That reluctance might well have
disposed of respondent’s First Amendment claim of religious discrimination. For while we have allowed
a Bivens action to redress a violation of the equal protection component of the Due Process Clause of the
Fifth Amendment, see P Davis v, Passman, 442 U.S. 228, 99 S.Ct. 2264, 60 L.Ed.2d 846 (1979), we
have not found an implied damages remedy under the Free Exercise Clause. Indeed, we have declined to
extend Bivens to a claim sounding in the First Amendment. FEBush v. Lucas, 462 U.S. 367, 103 S.Ct.
2404, 76 1.LEd.2d 648 (1983). Petitioners do not press this argument, however, so we assume, without
deciding, that respondent’s First Amendment claim is actionable under Bivens.

In the limited settings where Bivens does apply, the implied cause of action is the “federal analog to
suits brought against state officials under Rev. Stat. § 1979, *676 "nus.c § 1983.” FhHammn
547 U.S., at 254, n. 2, 126 S.Ct. 1695. CE. FEWilson v. Layne, 526 U.S. 603, 609, 119 S.Ct. 1692, 143
L.Ed.2d 818 (1999). Based on the rules our precedents establish, respondent cotrectly concedes that
Government officials may not be held liable for the unconstitutional conduct of their subordinates under
a theory of respondeat superior. Igbal Brief 46 (“[I}t is undisputed that supervisory Bivens liability
cannot be established solely on a theory of respondeat superior ™). See P9 Monell v. New York Czty
Dept. of Social Servs., 436 U.5. 658, 691, 98 S.Ct. 2018, 56 L.Ed.2d 611 (1978) (finding no vicarious
liability for a municipal “person” under ? 42 U.S.C. § 1983); see also F—Dunlop v. Munroe, 7 Cranch
242, 269, 3 L.Ed. 329 (1812) (a federal official’s liability “will only result from his own neglect in not
properly superintending the discharge” of his subordinates’ duties); & Robertson v. Sichel, 127 U.S.
507, 515-516, 8 S.Ct. 1286, 3 L.Ed. 203 (1888) (“A public officer or agent is not responsible for the
misfeasances or positive wrongs, or for the nonfeasances, or negligences, or omissions of duty, of the
subagents or servants or other persons properly employed by or under him, in the discharge of his
official duties™). Because vicarious liability is inapplicable to Bivens and & "§ 1983 suits, a plaintiff
must plead that each Government-official defendant, through the official’s own individual actions, has
violated the Constitution.

The factors necessary to establish a Bivens violation will vary with the constitutional provision at issue.
Where the claim is invidious discrimination in contravention of the First and Fifth Amendments, our
decisions make clear that the plaintiff must plead and prove that the defendant acted with discriminatory
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purpose. P2 Church of Lukumi Babalu Aye, Inc. v. Hialeah, 508 U.8, 520, 540-541, 113 S.Ct. 2217, 124
L.Ed.2d 472 (1993) (opinion of KENNEDY, 1.} (First Amendment); Washingto'n v. Davis, 426 U.S,
229, 240, 96 S.Ct. 2040, 48 L.Ed.2d 597 (1976) (Fifth Amendment). Under extant precedent purposeful
discrimination requires more than “intent as volition or intent as awareness of consequences.”

P& personnel Adminisirator of Mass. v. Feeney, 442 U.S, 256, 279, 99 §8.Ct. 2282, 60 1.Ed.2d 870
(1979). It instead involves a decisionmaker’s undertaking *677 a course of action “ ‘because of,” not
merely ‘in spite of,” [the action’s] adverse effects upon an identifiable group.” Ibid. 1t follows tha, to
state a claim based on a violation of a clearly established right, respondent must plead **1949 sufficient
factual matter to show that petitioners adopted and implemented the detention policies at issue not for a

neutral, investigative reason but for the purpose of discriminating on account of race, religion, or
national origin.

Respondent disagrees. He argues that, under a theory of “supervisory liability,” petitioners can be liable
for “knowledge and acquiescence in their subordinates’ use of discriminatory ecriteria to make
classification decisions among detainees.” Igbal Brief 45-46. That is to say, respondent believes a
supervisor’s mere knowledge of his subordinate’s discriminatory purpose amounts to the supervisor’s
violating the Constitution. We reject this argument. Respondent’s conception of “supervisory liability™
is inconsistent with his accurate stipulation that petitioners may not be held accountable for the misdeeds
of their agents. In a ! b § 1983 suit or a Bivens action—where masters do not answer for the torts of their
servants—the term “supervisory liability” is a misnomer. Absent vicartous liability, each Govemment
official, his or her title notwithstanding, is only liable for his or her own misconduct. In the context of
determining whether there is a violation of a clearly established right to overcome qualified immunity,
purpose rather than knowledge is required to impose Bivems liability on the subordinate for
unconstitutional discrimination; the same holds true for an official charged with violations arising from
his or her superintendent responsibilities.

v

A

We turn to respondent’s complaint. Under Federal Rule of Civil Procedure 8(a}(2), a pleading must
contain a “short and plain statement of the claim showing that the pleader is *678 entitled to relief.” As
the Court held in FET; wombly, 550 U.S. 544, 127 S.Ct. 1955, 167 L.Ed.2d 929, the pleading standard
Rule 8 announces does not require “detailed factual allegations,” but it demands more than an
unadored, the-defendant-unlawfully-harmed-me accusation. S?E@Id., at 555, 127 S.Ct. 1955 (citing
Papasan v. Allain, 478 U.S. 265, 286, 106 S.Ct. 2932, 92 L.Ed.2d 209 (1986)). A pleading that offers
*labels and conclusions” or “a formulaic recitation of the elements of a cause of action will not do.”
P 550 U.S., at 555, 127 S.Ct. 1955. Nor does a complaint suffice if it tenders “naked assertions]”
devoid of “further factual enhancement.” F%Id., at 557, 127 S.Ct. 1955.

To survive a motion to dismiss, a complaint must contain sufficient factual matter, accepted as true, to

“state a claim to relief that is plausible on its face.” %Id., at 570, 127 S.Ct. 1955. A claim has facial
plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable

inference that the defendant is liable for the misconduct alleged. %Id., at 556, 127 S.Ct. 1955. The

74



plausibility standard is not akin to a “probability requirement,” but it asks for more than a sheer
possibility that a defendant has acted unlawfully. /bid. Where a complaint pleads facts that are “merely
consistent with” a defendant’s liability, it “stops short of the line between possibility and plausibility of
‘entitlement to relief.” F:Id, at 557, 127 S.Ct. 1955 (brackets omitted).

Two working principles underlie our decision in Twombly. First, the tenet that a court must accept as
true all of the allegations contained in a complaint is inapplicable to legal conclusions. Threadbare
recitals of the elements of a cause of action, supported by mere conclusory statements, do not suffice.
Fa1d, at 555, 127 S.Ct. 1955 (Although for the purposes of a motion to dismiss we must take all of the
factual allegations in the complaint as true, we **1950 “arc not bound to accept as true a legal
conclusion couched as a factual allegation” (internal quotation marks omitted)). Rule 8 marks a notable
end generous departure from the hypertechnical, code-pleading regime of a prior era, but it does not
unlock the doors of discovery for *679 a plaintiff armed with nothing more than conclusions. Second,
only a complaint that states a plausible claim for relief survives a motion to dismiss. FE/d, at 556, 127
S.Ct. 1955. Determining whether a complaint states a plausible claim for relief will, as the Court of
Appeals observed, be a context-specific task that requires the reviewing court to draw on its judicial
experience and common sense. 490 F.3d, at 157-158. But where the well-pleaded facts do not permit the
court to infer more than the mere possibility of misconduct, the complaint has alleged—but it has not
“show[n]”—"that the pleader is entitled to relief.” Fed. Rule Civ. Proc. 8(a)(2).

In keeping with these principles a court considering a motion to dismiss can choose to begin by
identifying pleadings that, because they are no more than conclusions, are not entitled to the assumption
of truth. While legal conclusions can provide the framework of a complaint, they must be supported by
factual allegations. When there are well-pleaded factual allegations, a court should assume their veracity
and then determine whether they plausibly give rise to an entitlement to relief.

Our decision in Twombly illustrates the two-pronged approach. There, we considered the sufficiency of a
complaint alleging that incumbent telecommunications providers had entered an agreement not to
compete and to forestall competitive entry, in violation of the Sherman Act, 15 vs.c § 1.
Recognizing that <28 1 enjoins only anticompetitive conduct “effected by a contract, combination, or
conspiracy,” ?@C’Opperweld Corp. v. Independence Tube Corp., 467 U.S. 752, 775, 104 S.Ct. 2731, 81
L.Ed.2d 628 (1984), the plaintiffs in Twombly flatly pleaded that the defendants “ha[d] entered into a
contract, combination or conspiracy to prevent competitive entry ... and ha[d] agreed not to compete
with one another.” 4550 U.S,, at 551, 127 S.Ct. 1955 (internal quotation marks omitted). The
complaint also alleged that the defendants® “parallel course of conduct ... to prevent competition” and

inflate prices was indicative of the *680 unlawful agreement alleged. Ihid. (internal quotation marks
omitted).

The Court held the plaintiffs’ complaint deficient under Rule 8. In doing so it first noted that the
plaintiffs’ assertion of an unlawful agreement was a “ ‘legal conclusion’ ” and, as such, was not entitled
to the assumption of truth. FEId, at 555, 127 S.Ct. 1955. Had the Court simply credited the allegation of
a conspiracy, the plaintiffs would have stated a claim for relief and been entitled to proceed perforce.
The Court next addressed the “nub” of the plaintiffs’ complaint—the well-pleaded, nonconclusory
factual allegation of parallel behavior—to determine whether it gave rise to a “plausible suggestion of

conspiracy.” Id., at 565-566, 127 S.Ct. 1955. Acknowledging that parallel conduct was consistent
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with an unlawful agreement, the Court nevertheless concluded that it did not plausibly suggest an illicit
accord because it was not only compatible with, but indeed was more likely explained by, lawful,
unchoreographed free-market behavior. P14, at 567, 127 S.Ct. 1955. Because the well-pleaded fact of
paralle]l conduct, accepted as true, did not plausibly suggest an unlawful agreement, the Court held the
plaintiffs’ complaint must be dismissed. Ford, at 570, 127 S.Ct. 1955.

B

Under Twombly ‘s construction of Rule 8, we conclude that respondent’s complaint **1951 has not
“nudged [his] claims” of invidious discrimination “across the line from conceivable to plausible.” 7hid.

We begin our analysis by identifying the allegations in the complaint that are not entitled to the
assumption of truth. Respondent pleads that petitioners ‘“knew of, condoned, and willfully and
maliciously agreed to subject [him]” to harsh conditions of confinement “as a matter of policy, solely on
account of [his] religion, race, and/or national origin and for no legitimate penological interest.”
Complaint 9 96, App. to Pet. for Cert. 173a~174a. The complaint alleges that Ashcroft was the
“principal architect” of this invidious policy, *681 id, ¥ 10, at 157a, and that Mueller was
“instrumental” in adopting and executing it, id, ¥ 11, at 157a. These bare assertions, much like the
pleading of conspiracy in Twombly, amount to nothing more than a “formulaic recitation of the
clements” of a constitutional discrimination claim, FE550 U.S., at 555, 127 S.Ct. 1955, namely, that
petitioners adopted a policy “ ‘because of,” not merely ‘in spite of,” its adverse effects upon an
identifiable group,” FFeeney, 442 U.S., at 279, 99 8.Ct. 2282. As such, the allegations are conclusory

and not entitled to be assumed true. Twombbz, 550 U.S., at 554555, 127 8.Ct. 1955, To be clear, we

do not reject these bald allegations on the ground that they are unrealistic or nonsensical. We do not so
characterize them any more than the Court in Twombly rejected the plaintiffs” express allegation of a
‘contract, combination or conspiracy to prevent competitive entry,”  F<'id,, at 551, 127 S.Ct. 1955,
because it thought that claim too chimerical to be maintained. It is the conclusory nature of respondent’s

allegations, rather than their extravagantly fanciful nature, that disentitles them to the presumption of
truth.

We next consider the factual allegations in respondent’s complaint to determine if they plausibly suggest
an entitlement to relief. The complaint alleges that “the [FBI], under the direction of Defendant
MUELLER, arrested and detained thousands of Arab Mushim men ... as part of its investigation of the
events of September 11.” Complaint 4 47, App. to Pet. for Cert. 164a. It further claims that “[t]he policy
of holding post-September—11th detainees in highly restrictive conditions of confinement until they
were ‘cleared’ by the FBI was approved by Defendants ASHCROFT and MUELLER in discussions in
the weeks after September 11, 2001.” Id,, 9 69, at 168a. Taken as true, these allegations are consistent
with petitioners’ purposefully designating detainees “of high interest” because of their race, religion, or
national origin. But given more likely explanations, they do not plausibly establish this purpose.

*682 The September 11 aftacks were perpetrated by 19 Arab Muslim hijackers who counted themselves
members in good standing of al Qaeda, an Islamic fundamentalist group. Al Qaeda was headed by
another Arab Muslim—Osama bin Laden—and composed in large part of his Arab Muslim disciples. It
should come as no surprise that a legitimate policy directing law enforcement to arrest and detain
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individuals because of their suspected link to the attacks would produce a disparate, incidental impact on
Arab Muslims, even though the purpose of the policy was to target neither Arabs nor Muslims. On the
facts respondent alleges the arrests Mueller oversaw were likely lawful and justified by his
nondiscriminatory intent to detain aliens who were illegally present in the United States and who had
potential connections to those who committed terrorist acts. As between that “obvious alternative
explanation” for the arrests, P 7y wombly, supra, at 567, 127 S.Ct. 1955, and the purposeful, invidious
discrimination respondent *¥1952 asks us to infer, discrimination is not a plausible conclusion.

But even if the complaint’s well-pleaded facts give rise to a plausible inference that respondent’s arrest
was the result of unconstitutional discrimination, that inference alone would net entitle respondent to
relief. It is important to recall that respondent’s complaint challenges neither the constitutionality of his
arrest nor his initial detention in the MDC. Respondent’s constitutional claims against petitioners rest
solely on their ostensible “policy of holding post—September—11th detainees” in the ADMAX SHU once
they were categorized as “of high interest.” Complaint § 69, App. to Pet. for Cert. 168a. To prevail on
that theory, the complaint must contain facts plausibly showing that petitioners purposefully adopted a

policy of classifying post—September—11 detainees as “of high interest” because of their race, religion,
or national origin.

This the complaint fails fo do. Though respondent alleges that various other defendants, who are not
before us, may *683 have labeled him a person “of high interest” for impermissible reasons, his only
factual allegation against petitioners accuses them of adopting a policy approving “restrictive conditions
of confinement” for post-September-11 detainees until they were “ ‘cleared” by the FBL” Ibid.
Accepting the truth of that allegation, the complaint does not show, or even intimate, that petitioners
purposefully housed detainees in the ADMAX SHU due to their race, refigion, or national origin. All it
plausibly suggests is that the Nation’s top law enforcement officers, in the aftermath of a devastating
terrorist attack, sought to keep suspected terrorists in the most secure conditions available until the
suspects could be cleared of terrorist activity. Respondent does not argue, nor can he, that such a motive
would violate petitioners’ constitutional obligations. He would need to allege more by way of factual
content to “nudgle]” his claim of purposeful discrimination “across the line from conceivable to
plausible.” %Twombly, 550 U.S., at 570, 127 S.Ct. 1955.

To be sure, respondent can attempt to draw certain contrasts between the pleadings the Court considered
in Twombly and the pleadings at issue here. In Twombly, the complaint alleged general wrongdoing that
extended over a period of years, FEid, at 551, 127 S.Ct. 1955, whereas here the complaint alleges
discrete wrongs—for instance, beatings—by lower level Government actors. The allegations here, if
true, and if condoned by petitioners, could be the basis for some inference of wrongful intent on
petitioners’ part. Despite these distinctions, respondent’s pleadings do not suffice to state a claim.
Unlike in Twombly, where the doctrine of respondeat superior could bind the corporate defendant, here,
as we have noted, petitioners cannot be held liable unless they themselves acted on account of a
constitutionally protected characteristic. Yet respondent’s complaint does not contain any factual
allegation sufficient to plausibly suggest petitioners’ disciiminatory state of mind. His pleadings thus do
not meet the standard necessary to comply with Rule 8.

*684 Tt is important to note, however, that we express no opinion concerning the sufficiency of
respondent’s complaint against the defendants who are not before us. Respondent’s account of his prison
ordeal alleges serious official misconduct that we need not address here. Our decision is limited to the
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determination that respondent’s complaint does not entitle him to relief from petitioners.

C

Respondent offers three arguments that bear on our disposition of his case, but none is persuasive.

1
Respondent first says that our decision in Twombly should be limited to pleadings made in the context of
an antitrust dispute. Iqbal Brief 37--38. This argument is not supported by Twombly and is incompatible
with the Federal Rules of Civil Procedure. Though Twombly determined the sufficiency of a complaint
sounding in antitrust, the decision was based on our interpretation and application of Rule 8. F¥550
U.S., at 554, 127 S.Ct. 1955, That Rule in turn governs the pleading standard “in all civil actions and
proceedings in the United States district courts.” Fed. Rule Civ. Proc. 1. Our decision in Twombly
expounded the pleading standard for “all civil actions,” ibid, and it applies to antitrust and
discrimination suits alike, see Fa550 U.S., at 555-556, and n. 3, 127 S.Ct. 1955.
|

2

Respondent next implies that our construction of Rule 8 should be tempered where, as here, the Court of
Appeals hes “instructed the district court to cabin discovery in such a way as to preserve” pefitioners’
defense of qualified immunity “as much as possible in anticipation of a summary judgment motion.”
Igbal Brief 27. We have held, however, that the question presented by a motion to dismiss a complaint
for insufficient pleadings does not turn on the conirols *685 placed upon the discovery process.
@Twombly, supra, at 559, 127 S.CL. 1955 (“It is no answer to say that a claim just shy of a plausible
entitlement to relief can, if groundless, be weeded out early in the discovery process through careful case
management given the common lament that the success of judicial supervision in checking discovery
abuse has been on the modest side” (internal quotation marks and citation omitted)).

Our rejection of the careful-case-management approach is especially imporiant in suits where
Government-official defendants are entitled to assert the defense of qualified immunity. The basic thrust
of the qualified-immunity doctrine is to fiee officials from the concerns of litigation, including
“avoidance of disruptive discovery.” Sz'egert v. Gilley, 500 U.S. 226, 236, 111 S.Ct. 1789, 114
L.Ed.2d 277 (1991) (KENNEDY, J., concurring in judgment). There are serious and legitimate reasons
for this. If a Government official is to devote time to his or her duties, and to the formulation of sound
and responsible policies, it is counterproductive to require the substantial diversion that is attendant to
participating in litigation and making informed decisions as to how it should proceed. Litigation, though
necessary -to ensure that officials comply with the law, exacts heavy costs in terms of efficiency and
expenditure of valuable time and resources that might otherwise be directed to the proper execution of
the work of the Government. The costs of diversion are only magnified when Government officials are
charged with responding to, as Judge Cabranes aptly put it, “a national and international security
emergency unprecedented in the history of the American Republic.” 490 F.3d, at 179.

It is no answer to these concerns to say that discovery for petitioners can be deferred while pretrial
proceedings continue for other defendants. It is quite likely that, when discovery as to the other parties
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proceeds, it would prove necessary for petitioners and their counsel to participate in the process to
ensure the case does not develop in a misleading or slented way that causes prejudice to their position.
Even *686 if petitioners are not yet themselves subject to discovery orders, then, they would not be free
from the burdens of discovery.

We decline respondent’s invitation to relax the pleading requirements on the #%1954 ground that the
Court of Appeals promises petitioners minimally intrusive discovery. That promise provides especially
cold comfort in this pleading context, where we are impelled to give real content to the concept of
qualified immunity for high-level officials who must be neither deterred nor detracted from the vigorous

performance of their duties. Because respondent’s complaint is deficient under Rule 8, he is not entitled
to discovery, cabined or otherwise.

3

Respondent finally maintains that the Federal Rules expressly allow him to allege petitioners’
discriminatory intent “generally,” which he equates with a conclusory allegation. Tgbal Brief 32 (citing
FFed. Rule Civ. Proc. 9). It follows, respondent says, that his complaint is sufficiently well pleaded
because it claims that petitioners discriminated against him “on account of [his] religion, race, and/or
national origin and for no legitimate penological interest.” Complaint § 96, App. to Pet. for Cert.
172a~173a. Were we required to accept this allegation as true, respondent’s complaint would survive
petitioners’ motion to dismiss. But the Federal Rules do not require courts to credit 2 complaint’s
conclusory statements without reference to its factual context.

It is true that F¥Rule 9(b) requires particularity when pleading “fraud or mistake,” while allowing
“[m]alice, intent, knowledge, and other conditions of a person’s mind [to] be alleged generally.” But
“generally” is a relative term. In the context of FiRule 9, it is to be compared to the particularity
requirement applicable to fraud or mistake. ¥~ Rule 9 merely excuses a party from pleading
discriminatory intent under an elevated pleading standard. Tt does not give him license *687 to evade the
less rigid-—though still operative—strictures of Rule 8. See 5A C. Wright & A. Miller, Federal Practice
and Procedure § 1301, p. 291 (3d ed. 2004) (“[A] rigid rule requiring the detailed pleading of a
condition of mind would be undesirable because, absent overriding considerations pressing for a
specificity requirement, as in the case of averments of fraud or mistake, the general ‘short and plain
statement of the claim’ mandate in Rule 8(a) ... should control the second sentence of Firule 9(b)").
And Rule 8 does not empower respondent to plead the bare elements of his cause of action, affix the
label “general allegation,” and expect his complaint {o survive a motion to dismiss.

Vv

We hold that respondent’s complaint fails to plead sufficient facts to state a claim for purposefil and
unlawful discrimination against petitioners. The Court of Appeals should decide in the first instance

whether to remand to the District Court so that respondent can seek leave to amend his deficient
complaint.

The judgment of the Court of Appeals is reversed, and the case is remanded for further proceedings
consistent with this opinion.

It is so ordered.

79



NOTICE PLEADING IN EXILE

Adam N. Steinmant

According to the conventional wisdom, the Supreme Court’s 2009
decision in Ashcroft v. Igbal discarded notice pleading in favor of
plausibility pleading. This Article—part of a symposium commemorating
the Iqbal decision’s tenth anniversary—highlights decisions during those
ten years that have continued to endorse notice pleading despite Igbal. It
also argues that those decisions reflect the best way to read the Igbal
decision. Although Iqbal is a troubling decision in many respects, it can be
implemented consistently with the notice-pleading framework that the
original drafters of the Federal Rules of Civil Procedure had in mind.
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INTRODUCTION

Symposia like this ome, which recognize the anniversary of a
significant event or Supreme Court decision, often reflect on the ways
things have changed as a result. This Article’s goal, by contrast, is to
highlight how the Supreme Court’s decision in Ashcroft v. Igbal did not
change things. Or at least, my goal is to show why Iqbal—and its
predecessor, Bell Atlantic Corp. v. Twombly:—should not be interpreted
to require a restrictive change in the federal pleading standard set forth
in Rule 8 of the Federal Rules of Civil Procedure.3

This is not the conventional understanding. Much of the scholarly
attention devoted to Igbal and Twombly has noted (and typically decried)
the Supreme Court’s rejection of the lenient notice-pleading standard
that most of this symposium’s contributors learned in law school.+ T agree
with the many policy-oriented critiques of restrictive pleading standards
and applaud the virtues of more lenient ones.s But there is a crucial
antecedent question of what sort of pleading standard Igbal and Twombly
actually demand.

Among the hundreds of thousands of federal court citations to Igbal
and Twombly,s one finds an interesting cadre of judicial opinions where
notice pleading lives. These decisions continue to embrace Conley v.
Gibson’s command from more than a half-century ago that “all the Rules
require is ‘a short and plain statement of the claim’ that will give the

1 556 U.S. 662 (2009),

2 550118, 544 {2007).

3 Sez RED.R. C1v. P. 8{a){2).

« Seg infra note 37.

s See, e.g., Arthur R, Miller, From Conley to Twombly to qbal: & Double Play on the Federal
Rules of Civil Procedure, 60 DUKE L], 1, 18-23 (2010) [hereinafter Miller, Double Play].

s As of September 2015, Igbal and Twombly had each been cited in more than 100,000
federal court opinions, making them the third-most {Twombly) and fourth-most (Ighal)
frequently cited Supreme Court decisions of all time, See Adam N. Steinman, The Rise and Fall
of Plausibility Pleading?, 69 VAND. L, REV. 333, 389-93 (2016} [hereinafter Steinman, Rise and
Fall].
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defendant fair notice of what the plaintiff's claim is and the grounds upon
which it rests.”” They continue to rely on the Court’s twenty-first-century
endorsement of notice pleading in Swierkiewicz v. Sorema N, A.8 And they
continue to rely on pleading forms from the original Federal Rules of
Civil Procedure—which had been used to “illustrate the simplicity and
brevity that these rules contemplate™ but were controversially removed
from the text of the Federal Rules in 2015.10 [ believe that this band of
exiles is not only righteous, but right. The best way for courts to interpret
and apply the Igbal decision—as it enters its second decade—is in a way
that preserves notice pleading.

Part I of this Article briefly summarizes Rule 8’s pleading standard
and the notice-pleading approach that the Supreme Court embraced
during the Federal Rules’ first seventy-plus years. Part II describes post-
Igbal decisions in the lower federal courts that have continued to endorse
notice pleading. Part III addresses the federal pleading forms, which were
included in the initial Federal Rules to provide useful exemplars of notice
pleading but were abrogated in 2015, and identifies federal courts that
have continued to utilize the forms despite Igbal and despite their post-
Igbal extraction from the text of the Federal Rules. Part IV examines the
two-step pleading framework that Igbal articulated and explains how that
framework can-—and should—be implemented to save notice pleading.

1. A BRIEF HISTORY OF NOTICE PLEADING

The textual source of the federal pleading standard has remained
essentially unchanged since the Federal Rules of Civil Procedure were
adopted in 1938. Rule § instructs that “[a] pleading that states a claim for
relief must contain . .. a short and plain statement of the claim showing
that the pleader is entitled to relief.”11 This standard came to be known as

7 355 1.8, 41, 47 (1957) (emphasis added).

s 534 US. 506 {2002); see infra notes 21-27 and accompanying text (discussing
Swierkiewicz).

s FED. R CIv. P. 84 (2014) (abrogated 2015).

w0 See infra notes 69-76 and accompanying text (discussing the forms and the 2015
amendment).

i1 FED.R.CIV. P. 8(2)(2).
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“notice pleading,”12 although some resisted that moniker during the
Federal Rules’ early years.? This initial disagreement may have reflected
differing perceptions of what “notice pleading” actually entailed. As
Charles Clark—the chief drafter of the initial Federal Rules—observed:

The usual modern expression, at least of text writers, is to refer
to the notice function of pleadings; notice of the case to the
parties, the court, and the persons interested. This is a sound
approach so far as it goes; but content must still be given to the
word “notice.”14

That insight does prompt a crucial question—both descriptive and
normative—regarding notice pleading: notice of what?1s The Supreme
Court’s engagement with that question began with its landmark 1957
decision in Conley.s Conley declared that “all the Rules require is a short
and plain statement of the claim that will give the defendant fair notice of

12 See, e.g., James A. Pike & John W, Willis, The New Federal Deposition-Discovery Procedure,
38 COLUM. L. REV. 1179, 1179 (1938) (“The generality of allegation contemplated by the Rules
indicates the influence of the newer concept of ‘notice pleading.”); James M. Douglas & Charles
E. Clark, The Practical Qperation of Federal Discovery, 12 ERD, 131, 162-63 (1952) (comments
of John W, Willis} (noting that the original Federal Rules advisory committee had “adeptied] the
concept of notice pleading™); #d. at 160 (noting that Mr, Willis “of the Federal Rules Service,
Washington, D.C. . .. is an expert who, by virtue of his position in reporting all of the decisions,
has perhaps as complete a picture as anyone can expect”); Irving R. Kaufman, Some Observations
on Pre-Trial Examinations in Federal and State Courts, 12 FR.ID. 363, 365 (1952) (noting that “in
most cases under cur federal rules ‘the function of the pleadings extends hardly beyond
notification to the opposing parties of the general nature of a party’s claim or defense™ and that
“It{he term ‘notice pleading’ has been applied to this underlying concept”).

12 See, e.g., Charles Alan Wright, Moders Pleading and the Pennsylvania Rules, 101 U, PA. L.
REV. 909, 926 (1953) {(“The truth is that the Federal and cther modern pleading systems no more
allow ‘notice-pleading,’ in the sense in which that term has been traditionally used, than does the
Pennsylvania system.”); Gunnar H. Nordbye, Cominents on Proposed Amendments to Rules of
Civil Procedure for the United States District Courts, 18 FR.D. 105, 109 (1956) (*Most courts and
textwriters agree that Rule 8 does not countenarice mere notice pleading.”}.

u Charles E. Clark, Simplified Pleading, 2 F.R.D. 456, 460 (1943) (emphasis added).

15 Adam N. Steinman, The Pleading Problem, 62 STAN. L. REV. 1293, 1324 (2010) Thereinafter
Steinman, Pleading Problem] (“Judge Clark’s observation confirms that 2 notice-pleading
framework is not inherently a lenient one. It depends on what ‘content [is] given to the word
“natice,”” (quoting Clatk, supra note 14, at 460)); id. at 1340 (proposing an approach to pleading
that “attempt[s] to further refine what ‘notice’ a defendant is entitled to at the pleadings phase”).

16 3551018, 41 (1957).
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what the plaintiff’s claim is and the grounds upon which it rests.”” This
standard “do[es] not require a claimant to set out in detail the facts upon
which he bases his claim.”18 The Court also explained that “a complaint
should not be dismissed for failure to state a claim unless it appears
beyond doubt that the plaintiff can prove no set of facts in support of his
claim which would entitle him to relief.”1

The Supreme Court frequently reaffirmed this understanding
during the Federal Rules” first seven decades, fully embracing the term
“notice pleading.”2 In Swierkiewicz?'—an important 2002 decision—the
Court found that a plaintiff’s allegation that his “age and national origin
were motivating factors in [the defendant’s] decision to terminate his
employment” was sufficient to prevent dismissal of his employment
discrimination claim.22 The Court recognized that Rule 8’s “simplified
notice pleading standard™ might “allow(] lawsuits based on conclusory
allegations of discrimination to go forward.”» As written, however, the
Federal Rules “relly] on liberal discovery rules and summary judgment
motions to define disputed facts and issues and to dispose of
unmeritorious claims.”? The unanimous Swierkiewicz opinion wrote
that “[t]he liberal notice pleading of Rule 8(a) is the starting point of a
simplified pleading system, which was adopted to focus litigation on the
merits of a claim.”» Imposing a stricter pleading standard, the Court

17 Id. at 47 (emphasis added) (Internal quotations oniitted).

15 Id.

1w Id. at 45-46,

u See Swierkiewicz v. Sorema NLA., 534 17,8, 506, 511 (2002) (describing the federal upproach
as “a notice pleading system™); id. at 512 {describing Conley’s “simplified notice pleading
standard”™); Leatherman v, Tarrant Cty. Narcotics Intelligerrce & Coordination Unit, 507 U.S.
163, 168 (1993} (noting “the liberal system of ‘notice pleading’ set up by the Federal Rules™); see
also Mayle v. Felix, 545 U.S. 644, 669 (2005) {contrasting the Court’s approach to habeas corpus
petitions with “the generous notice-pleading standard for the benefit of ordinary civil plaintiffs
under Federal Rule of Civil Procedure 8(a)"”). Even before Conley, the Supreme Court described
the Federal Rules &s “restrict[ing] the pleadings to the task of general notice-giving.” Hickman v.
Taylor, 329 U.S. 495, 501 (1947).

a1 534 U.S. 506.

n Amenﬂed Complaint § 37, Swierkiewicz, 534 1.5, 506 {No. 00-1853}, 2001 WL 34093952,
at *27a.

» Swierkiewicz, 534 1.8, at 512.

x Id. at 514.

s Id. at 512,

2 Id. at 514 {citing Conley v. Gibson, 355 U.S. 41, 48 (1957)).

sy available gt kit
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explained, could be done only by “amending the Federal Rules, . . . not by
judicial interpretation.”2”

What a difference a decade makes. The 2000s began with
Swierkiewicz's whole-hearted reaffirmance of notice pleading. In 2007,
however, Twombly first articulated the controversial “plausibility”
inquiry,2 ordering the dismissal of an antitrust conspiracy claim against
major telecommunications companies.® The Twombly majority put into
“retirement”3 some aspects of the Conley decision (although it did not
challenge Conley’s “fair notice” standardst), prompting Justice Stevens to
argue in dissent that the majority’s approach was “irreconcilable with
Rule 8 and with our governing precedents.”2 And in 2009, Igbal made
clear that the Twombly approach reflected Rule 8's general pleading
standard,® applying to all civil cases in federal court and requiring the
dismissal of Mr. Igbal’s claims of intentional discrimination against

a Id. at 515 (quoting Leatherman v. Tarrant Cty, Narcotics Intelligence & Coordination Unit,
507 U.S. 163, 168 (1993)).

% See, £.g., Bell Atl. Corp, v, Twombly, 550 U.S. 544, 570 (2007) {“Because the plaintiffs here
have not nudged their claims across the line from conceivable to plausible, their complaint must
be dismissed.”).

w Id. at 564 (“When we look for plausibility in this complaint, we agree with the District
Court that plaintiffs’ claim of conspiracy in restraint of trade comes up short.”).

0 See id at 561-63 (stating that Comley’s observation that “a complaint should not be
dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff can prove
no set of facts in support of his claim which would entitle him to relief” had “earned its
retivement,” noting concerns about a “focused and literal reading” of that phrase (quoting Conley,
355 U.S. at 45-46)); see also infra note 108 (discussing this aspect of Conley and Twombly's
handling of it}.

1 See infra notes 38-41 and accomparnying text.

n Twombly, 550 U.S. at 586 (Stevens, J., dissenting); see also id. at 572-73 (“Under rules of
procedure that have been well settled . .., a judge ruling on a deferdant’s motion to dismiss a
complaint ‘must accept as true all of the factual allegations contained in the complaint.” But
instead of requiring knowledgeable executives . . . to respond to these allegations by way of sworn
depasitions or other limited discovery—and indeed without so much as requiring {defendants]
to file an answer denying that they entered into any agreement—the majority permits immediate
dismissal based on the assurances of company lawyers that nothing untoward was
afoot. . . . [Tihe Federal Rules of Civil Procedure, our longstanding precedent, and sound practice
mendate that the District Court at least require some sort of response from petitioners before
dismissing the case.” (quoting Swierkiewicz v, Sorema N.A., 534 U.5. 506, 508 n.1 (2002)) (other
internal citation omitted)).

s Ashcroft v. Ighal, 556 U.S. 662, 634 (2009) {"Our decision in Twombly expounded the
pleading standard for ‘alf civil actions,” and it applies to antitrust and discrimination suits alike.”
(quoting FED, R. CIV. P. 1)).

S
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Attorney General John Ashcroft and FBI Director Robert Mueller arising
from his treatment by federal officials in the wake of the 9/11 attacks.3
Igbal also elicited a vigorous dissent, in which Justice Souter—the author
of the Twombly majority opinion—argued that the Igbal majority
“misapplie[d] the pleading standard under [Twombly],”» and that Mr.
Igbal’s claim should not have been dismissed because “[t]aking the
complaint as a whole, it gives Ashcroft and Mueller fair notice of what
the claim is and the grounds upon which it rests.”ss

Following Twombly and Igbal, much academic commentary
declared the end of notice pleading.¥” Numerous federal courts have
continued to embrace it, however. The following Parts of this Article
highlight these decisions and explain why they are implementing the best
reading of Twombly and Igbal.

s Id, at 666.

a5 Id. at 688 (Souter, J., dissenting).

3 Id. at 698-99 (internal quotation marks and elfipses omitted) (quoting Twombly, 550 U.S.
at 555).

7 See, e.g., Kevin M. Clermont & Stephen C. Yeazell, Inventing Tests, Destabilizing Systems,
95 Jowa L. Rev. 821, 823 (2010) (describing “the Court’s choice to replace minimal notice
pleading with a robust gatekeeping regime™); Brocke D. Coleman, Recovering Access: Rethinking
the Structure of Federal Civil Rulemaking, 38 N.M. L. REV. 261, 262 (2009) (“[N]otice pleading
has died.”); Scott Dodson, New Pleading, New Discovery, 105 MICH. L. REV, 53, 54 (2010)
{arguing that Twambly and Igbal “have changed the old notice pleading standard to a new
‘plausibility’ regime™); Arthur R Miller, Simplified Pleading, Meaningful Days in Court, and
Trials on the Merits: Reflections on the Deformation of Federal Procedure, 88 N.Y.U. L. REV, 286,
346 (2013) (“The Supreme Court has moved the system from a notice pleading structure, which
is what Rule 8 was designed to be, to a fact pleading structure, which is exactly what the Federal
Rules were drafted to reject”); Alexander A. Reinert, Screening Out Innovation: The Merits of
Meritless Litigation, 89 IND. L.J. 1191, 1207 (2014) (“Until Twombly and Igbal, the Supreme Court
maintained a relatively consistent comnmitment to Conley's notice pleading rule , . . . The role of
pleading changed with the Court’s decisions in Twombly and Igbal.”); Elizabeth M. Schneider,
The Changing Shape of Federal Civil Prefrial Practice: The Disparate Impact on Civil Righis and
Employment Discrimination Cases, 158 U. PA. L. R2v, 517, 528 {2010) (arguing that Igbal “rejects
the concept of notice pleading”); A. Benjarnin Spencer, Plausibility Pleading, 49 B.C. L. REV. 431,
431 (2008) (“Notice pleading is dead. Say hello to plausibility pleading.”); Stephen N. Subrin &
Thomas O. Main, The Fourth Era of American Civil Procedure, 162 U, PA. L. REV. 1839, 1848
{2014) {arguing that Twombly and Igbal “replaced notice pleading with a scheme labeled
plausibility pleading”).

s cony availabie &t nlig
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II. NOTICE PLEADING AFTER JQBAL

The most compelling support for the vitality of notice pleading is
hiding in plain sight. The majority opinion in Twombly explicitly
endorsed notice pleading, quoting Conley for the following proposition:
“Rule. .. 8(a)(2) requires only [that the complaint] ‘give the defendant
fair notice of what the.. . . claim is and the grounds upon which it rests,”s
Just three weeks after the Twombly decision, the Supreme Court’s per
curiam opinion in Erickson v. Pardus® explicitly cited Twombly’s
invocation of Conley’s fair-notice standard.« The Court wrote:

Federal Rule of Civil Procedure 8(2)(2) requires only “a short
and plain statement of the claim showing that the pleader is
entitled to relief.” Specific facts are not necessary; the statement
need only “give the defendant fair notice of what the. .. claim
is and the grounds upon which it rests.” st

The Igbal majority did not purport to do anything more than follow
the approach laid out in Twombly. It cited Twombly exclusively in
describing what is required “[t]o survive a motion to dismiss.”s It then
identified the “[t]wo working principles” that “underlie [its] decision in
Twombly"ss and described how the “decision in Twombly illustrates the
two-pronged approach.” And in concluding that Mr. Iqbal's complaint
was insufficient, the Ighal majority stated that it did so “[ujnder
Twombly's construction of Rule 8.°% Accordingly, if providing “fair
notice” was sufficient under Twombly, it should likewise be sufficient
under Igbal. Or at least, that is the logical implication of the Supreme
Court’s own words.

se Twombly, 550 U.S. at 555 (quoting Conley v. Gibsor, 355 U.S, 41, 47 (1957}).

2 551 U8, 89 (2007).

w Id. at 93.

a Id. at 93 (quoting Twombly, 550 U.S. at 555 {quoting Conley, 355 U.S. at 47)).

« Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) {first quoting Twombly, 55¢ U.S. at 556; then
quoting id. at 557; and then quoting id. at 570).

4 Id. at 678.

a Id, at 679, This “two-pronged approach” is described ijifra Section IV.A.

45 Id. at 680 (“Under Twombly's construction of Rule 8, we conclude that respondent’s
complaint has not ‘nudged his claims’ of invidious discrimination ‘across the line from
conceivable to plausible.” (brackets omitted) (quoting Twombly, 550 U.S. at 570)}.
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Indeed, numerous post-Igbal federal-court decisions have
emphasized Twombly's endorsement of Conley’s fair-notice standard. A
unanimous panel decision from the U.S. Court of Appeals for the Eighth
Circuit wrote—in remarkably short and plain terms#—"“Twombly and
Igbal did not abrogate the notice pleading standard of Rule 8(a){2).77 A
unanimous Federal Circuit decision stated that “[s]pecific facts are not
necessary; the statement need only ‘give the defendant fair notice of what
the ... claim is and the ground upon which it rests.”

The Tenth Circuit’s decision in Khalik v. United Air Lines is also
iltustrative.®® The court of appeals reasoned: “As the Court held in
[Erickson), which it decided a few weeks after Twombly, under Rule 8,
‘specific facts are not necessary; the statement need only “give the
defendant fair notice of what the . . . claim is and the ground upon which
it rests.””s0 The court wrote that under the Twombly/Igbal approach,
“heightened fact pleading” is “expressly rejected;™s! that “[t]here is no
indication the Supreme Court intended a return to the more stringent
pre-Rule 8 pleading requirements;”s and that “Rule 8(a)(2) still lives.”ss
The Tenth Circuit also quoted the Supreme Court’s observation from
Swierkiewicz that “a requirement of greater specificity for particular
claims is a result that must be obtained by the process of amending the
Federal Rules, and not by judicial interpretation.”s

Another important circuit court examination of Ighal came from
Judge Diane Wood, who wrote the unanimous Seventh Circuit decision
in Brooks v. Ross55 Citing Swierkiewicz, she wrote that Rule 8 “reflects a

4 Cf. FED, R. C1v. P, 8(a){2) (“A pleading that states a claim for relief must contain . , . ashort
and plain statement of the claim showing that the pleader is entitied to relief.”}.

«r Hamilton v. Palm, 621 F.3d 816, 817 (8th Cir. 2010).

s Disc Disease Sols. Inc. v. VGH Sols., Inc., 888 F.3d 1256, 1260 (Fed. Cir. 2018) {ellipses in
otiginal) (quoting Erickson v. Pardus, 551 U.S. 89, 93 (2007) {quoting Twombly, 550 U.5. at 555)).

4 671 B.3d 1188 (10th Cir. 2012},

so Id. at 1192 (ellipses in original} (brackets omitted} (quoting Erickson, 551 U.S. at 93
(quoting Twombly, 550 U.S. at 535)).

s Id. at 1191 (quoting Robbins v. Oklahoma, 519 F.3d 1242, 1247 {10th Cir, 2008)).

52 Id

s1 Id.

s Id. at 1191-92 (brackets omitted) (quoting Swierkiewicz v. Sorema N.A., 534 U.8. 506, 515
(2002)).

ss 578 F.3d 574 (7th Cir. 2009).
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liberal notice pleading regime, which is intended to focus litigation on
the merits of a claim’ rather than on technicalities that might keep
plaintiffs out of court.”ss She also reasoned that the Supreme Coutt’s
Erickson decision “put to rest” the notion that Twombly “had repudiated
the general notice-pleading regime of Rule 8,” emphasizing that Erickson
had “reiterated that ‘specific facts are not necessary; the statement need
only give the defendant fair notice of what the claim is and the grounds
upon which it rests.”s” And finally: “[t]his continues to be the case alter
Igbal.”ss

One year later, in Swanson v. Citibank, N.A.,% Judge Wood authored
another important Seventh Circuit opinion. She reasoned that two core
pre-Twombly principles remained good law after Igbal. First, “all that is
necessary is that the claim for relief be stated with brevity, conciseness,
and clarity.”s0 And second, “a basic objective of the rules is to . . . require
that the pleading discharge the function of giving the opposing party fair
notice of the nature and basis or grounds of the pleader’s claim and a
general indication of the type of litigation that is involved.”s!

The Swanson decision held that Twombly and Igbal had not
“undermined these broad principles.”s2 Judge Wood explained:

The {Supreme] Court was not engaged in a sub rosa campaign
to reinstate the old fact-pleading system called for by the Field
Code or even more modern codes. We know that because it said
so in Erickson: “the statement need only give the defendant fair
notice of what the ... claim is and the grounds upon which it
rests.”s3

ss Id. at 580 (quoting Swierkiewicz, 534 U.8. at 514).

s7 Id. at 581 (ellipses omitted) (quoting Erickson v, Pardus, 551 U.S. 89, 93 {2007)).

s Id,

ss 614 F.3d 400 (7th Cir. 2010).

a Id. at 404 {(quoting 5 CHARLES A. WRIGHT & ARTHUR R, MILLER, FEDERAL PRACTICE AND
PROCEDURE § 1215, at 165-73 (3d ed. 2004)). ‘

st Id. (quoting 5 WRIGHT & MILLER, supra note 60, § 1215, at 165-73).

& Id

o Id. {ellipses in original) (brackets added) {quoting Erickson v. Pardus, 551 U.S. 89, 93
{2007)). Judge Wood also noted “[tThe Supreme Court’s explicit decision to reaffirm the validity
of [Swierkiewicz], which was cited with approval in Twombly.” Id. (citations omitted).
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Judge Wood’s Swanson decision did elicit a dissent from Judge
Richard Posner.6¢ But Jadge Wood had the votes.ss Indeed, the Seventh
Circuit’s Swanson decision prompted an Indiana district court judge to
declare that “notice pleading remains the law of the land.”ss

In highlighting these examples, I do not mean to dispute that there
are also numerous lower court decisions that cast doubt on the viability
of notice pleading in the wake of Igbals” And empirical studies have
reported the impact of Igbal on both judicial decisions and litigant
behavior.ss It is important, however, to shine a light on federal court
decisions that have continued to apply a notice-pleading standard.

s See id. at 407 (Posner, |, dissenting) (*T join the majority opinion except with respect to
reversing the dismissal of the plaintiff's claim of housing discrimination. I have difficulty
squaring that reversal with Asheroft v, Igbal”).

& See In re Skupniewitz, 73 F.3d 702, 705 (7th Cir. 1996) (“A panel decision is binding on
another court panel unless overruled with the approval of the en bane court.”); see alse United
States v. Martinez, 821 F.3d 984, 990 (8th Cir, 2016) {“Although | agree with Judge Colloton’s
dissent in United Stafes v. Taylor, 803 F.3d 931, 933-34 (8th Cir, 2015), our panel is bound by
the contrary decision of the panel majority in Taylor.” (Loken, J., concurring}); United States v,
Custis, 988 F.2d 1355, 1364 (4th Cir. 1993) {“It should not need to be remarked that it is the
opinion of the panel majority that binds and governs district courts withln this circuit.”}; cf.
Christopher Jackson, Daveed Diggs, Lin-Manuel Miranda & Okieriete Onacdowan, Atlantic
Records, Cabinet Battle #1, YOUTUBE (Apr. 20, 2017), https://www.youtube.com/watch?v=
dSYW61XQZeo [hitps:/perma.cc/2X9Z-BQYL] (“You don’t have the votes.”).

es A.B, ex rel. Kehoe v. Hous, Auth, of 8, Bend, No. 3:11 CV 163 PP§, 2011 WL 4005987, at
*4 (N.D. Ind. Sept. 8, 2011} (citing Swanson v, Citibank, N.A., 614 F.3d 400, 404 (7th Cir. 2010));
see also BEOC v, Scrub, Inc., No, 09 C 4228, 2009 WL 3458530, at *1 {N.D, IIl, Oct, 26, 2009)
(“Igbal and Twombly did not repudiate general notice-pleading.” {citing Brooks v. Ross, 578 F.3d
574, 581 (7th Cir. 2009))).

&7 See, e,g., Marcus v, Leviton Mfg. Co., 661 F. App’x 29, 31 (2d Cir. 2016) (unpublished)
(contrasting “the relaxed “notice pleading’ standards applied by New York state courts” with “the
more demanding plausibility standard established by the Supreme Court in [T'wombiy] and
[Igball™}; Clarendon Am. Ins. Co. v. All Bros, Painting, Inc., No. 6:13-CV-934-ORL-22DAB,
2013 WL 5921538, at *5 (M.D. Fla. Nov. 4, 2013) {“In { Twomblv] and [Igbal], the Supreme Court
enunciated a new, heightened pleading standard, abrogating the notice pleading standard stated
in [Conley].”); see also Robertson v. Sea Pines Real Estate Cos., 679 F.3d 278, 288 (4th Cir. 2012}
{“It is true that [Twombly and Igbal] require more specificity from complaints in federal civil
cases than was heretofore the case,”); Fowler v. UPMC Shadyside, 578 F.3d 203, 211 (3d Cir.
2009) (discussing “Ttlhe demise of Swierkiewicz”}, But cf. Steinman, Pleadirg Problem, supra note
15, at 1345 & n.300 {noting that the Third Circuit in Fowler “squarely rejected the idea that a
complaint must somehow suggest the truth or provability of the allegations contained therein”).

s See, eg., Christina L. Boyd, David A. Hoffman, Zoran Obradovic & Kosta Ristovski,
Building a Taxonomy of Litigation: Clusters of Causes of Action in Federal Complaints, 10 I
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1. THE CONTINUED RELEVANGCE OF THE ABROGATED PLEADING FORMS

In addition to explicitly endorsing the continued validity of notice
pleading after Igbal, numerous federal courts have continued to embrace
the pleading forms that iflustrated the drafters’ initial vision. These forms
were part and parcel of the Federal Rules of Civil Procedure both at their
inception and when the Supreme Court decided Twombly and Igbal. As
Rule 84 instructed, the forms “suffice under these rules and illustrate the
simplicity and brevity that these rules contemplate.”ss One oft-cited
example was Form 11, which provided that the following negligence
allegation was sufficient under Rule 8: “On date, at place, the defendant
negligently drove a motor vehicle against the plaintiff.”7 Form 11 did not
require a plaintiff to allege in the complaint precisely why the defendant’s
driving was negligent, or what evidence it would use to prove negligence.”!

EMPIRICAL LEGAL STUD. 253, 254 (2013); Jonah B. Gelbach, Locking the Doors to Discovery?
Assessing the Effects of Twombly and Igbal on Access to Discovery, 121 YALE L.J. 2270, 230607
(2012}, Lonny Hoffman, Twombly and Igbal's Measure: An Assessment of the Federal fudicial
Center’s Study of Motions to Dismiss, 6 FED. CT5. L. REV. 1 (2011); Alexander A. Reinert,
Measurimng the Impact of Plausibility Pleading, 101 VA. L. REY. 2117, 2145 (2015),

s FED.R. CIV. P. 84 (2014) (abrogated 2015).

7 FED. R. C1v. P. Form 11, & 2 (2014) (abrogated 2015), reprinted in Steinman, Rise and Fall,
supra nate 6, at 395, Prior to 2007, the form negligence complaint was depicted in Form 9; the
pre-2007 sample altegation was, “On June 1, 1936, in a public highway called Boylston Street in
Boston, Massachusetts, defendant negligently drove a motor vehicle against plaintiff who was
then crossing said highway.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 576 (2007) (Stevens, .,
dissenting) (quoting FED. R. C1v. P. Form 9 (2007) (abrogated 2015)}; see also Swierkiewicz v.
Sorema NLA., 534 U.S. 505, 513 n.4 (2002) {same).

7 Another example from the Federal Rules’ pleading forms was Form 18’s complaint for
patent infringement. Using a patent for eleciric motors as an example, Form 18 deemed it
sufficient to allege: “The defendant has infringed and is still infringing the Letters Patent by
making, selling, and using eleciric motors that embody the patented invention ....” FED. R. CIv.
P. Form 18, § 3 (2014) (abrogated 2015). Form 18 did not require allegations regarding how the
defendant’s motors embodied the plaintiff's patented invention. '
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Form 11 was a paradigm of notice pleading.”z In Charles Clark’s
view, those forms were “the most important part of the rules.”
Discussing Rule 8's pleading standard, he wrote: “We do not require
detail. We require a general statement. How much? Well, the answer is
made in what [ think is probably the most important part of the rules so
far as this particular topic is concerned, namely, the Forms.”7s

In 2015, however, Rule 84 and the accompanying pleading forms
were abrogated.”s That the forms have been removed from the current
text of the Federal Rules, however, does not make them irrelevant.
According to the advisory committee note that accompanied the 2015
amendment, the purpose of the abrogation was that the forms “are no
longer necessary” because “[t]he purpose of providing illustrations for the
rules, although useful when the rules were adopted, has been fulfilled.”s
It logically follows—and the advisory committee explicitly clarified—that
the removal of the forms “does not alter existing pleading standards or
otherwise change the requirements of Civil Rule 8.”77

Given the stated rationale of the 2015 amendment, it would be a
mistake to read the pleading forms that existed for nearly eighty years as
no longer relevant.’s Indeed, even in the wake of Twombly, Igbal, and the
2015 amendments, federal courts have continued to rely on now-

7 See Brooke D. Coleman, Abrogation Magic: The Rules Enabling Act Process, Civil Rule 84,
and the Forms, 15 Ngv. L.]. 1093, 1106-07 (2015) (“As Charles Clark stated, the forms were
intended to give meaning to the rules. .., Because of Rule 84, Rule 8 and Porm 11 are one and
the same.”); Adam N. Steinman, The End of an Era? Federal Civil Procedure After the 2015
Amendments, 66 EMORY L.J. 1, 40 (2016) [hereinafter Steinman, End of an Eral {noting the
“iconic pleading forms, which had long stood as exemplars of the lenient approach to pleading
that the drafters of the original rules envisioned”); see also Miller, Double Play, supra note 5, at
40 (calling Form 11 “the paradigm negligence complaint”).

» Charles E. Clark, Pleading Under the Federal Rules, 12 Wyo. L.J. 177, 181 (1958).

4+ Id.

% See FED. R. CIv. P. 84 advisory committee’s note to 2015 amendment. See generally
Steinman, End of an Era, supra note 72, at 22, 27 (summarizing the elimination of the pieadmg
forms and the accompanying advisory committee note),

% FED., R. CIv. P. 84 advisory committee’s note to 2015 amendment,

7 Id

% See Steinman, End of an Era, supra note 72, at 40-42; see alse Cathetine T. Struve, Phantom
Rules, 117 CoLUM. L. REV. ONLINE 70, 86 (2017) (“Given the Committee Note’s explicit staternent
that Rule 8(a)(2)’s pleading requirement is unaltered by Rule §4's abrogation, and given the
weight that some pre-2015 case law had accorded to the forms, claimants are likely to urge that
courts continue to rely upon the forms when assessing a pleading’s sufficiency.”).
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abrogated forms such as Form 11. One district court, in finding that a
claim for negligent medical treatment was sufficiently pled,” stated that
it “[drew] comfort from the fact that the old forms attached to the back
of the Federal Rules of Civil Procedure did not require much for
negligence claims.”® It added that “[n]o one has suggested that the
Supreme Court abrogated the forms—including Form 11—in Igbal and
Twombly.™s1

Another district court has written that the forms—including Form
11—reflected “simple, intuitive claims that could be pled with little detail
while still putting defendants on notice of the alleged conduct of which
they were accused.”s2 The court wrote that Twombly and Igbal “seem not
to cast doubt on this role. Indeed, the Court in Twombly took pains to say
that their decision was not meant to raise pleading standards.”ss Nor did
the 2015 amendments undermine the relevance of the forms: “The
abrogation of Rule 84 and the Appendix of Forms eliminated the most
obvious landmarks for this line of thought, but it did not eliminate the
rationale itself.”s

As with the previous Part’s discussion, this sample of decisions is not
meant to be exhaustive.ss And there are certainly cases that take the

79 Begay v. United States, 188 F. Supp. 3d 1047, 1089 {D.N.M. 2018).

so Id. at 1089 n47 (citing and quoting FED. R, CIv. P, Form. 11 (2014) {abrogated 2015}),

a1 Id.

w2 John Keeler & Co. v. Heron Point Seafood, Inc, No. 1:14 CV 1652, 2017 WL 3705863, at
*G {N.D, Ohio Aug. 28, 2017) (citing Conley v. Gibson, 355 U.8, 41, 47 (1957)).

o Id.

s1 Id, at *10 (emphasis added); see also Whitcraft v. Scaturo, No, 5:16-2385-JFA, 2017 WL
371037, at *2 n.4 (D.5.C. Jan. 26, 2017) (stating that, in adopting a Magistrate Judge’s report and
recommendation, the district court had “removed Fed. R. Civ. P. 84 and App. Form 11 from its
consideration as these were abrogated in 2015” but noting that “this abrogation occurred because
Rule 84 and the Appendix of Forms were no longer necessary and the abrogation of Rule 84 does
not alter existing pleading standards or otherwise change the requirements of Civil Rule 8” and
that therefore “the Magistrate Judge's analysis remains correct” {citations and internal quotation
marks and brackets omitted}).

ss Other examples of post-2015 decisions that rely on the abrogated pleading forms include
Torres v. Inteliquent, Inc,, No, 17-10022, 2018 WL 5809246, at *6 & n.37 (E.D. La. Nov. 6, 2018}
{citing and quoting Form 11 to support the proposition that, at the pleading phase, federal courts
accept “the factual allegation that a defendant was negligent”); Rosado-Acha v. Rosade, Na. 17-
1031 {SEC), 2018 WL 1444202, at *8 (D.P.R. Mar. 19, 2018) (“{A] complaint modeled on Form
11 of the Appendix of the Federal Rules of Civil Procedure which contains safficient facts to make
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opposite position—that the abrogated forms are no longer relevant to the
federal pleading standards.s For the reasons discussed above, however,
there is a straightforward argument that the abrogation of the forms
should not be read to make a substantive change in the pleading standard
in light of the clear advisory committee note accompanying the 2015
amendment.8” And because those forms illustrated the sort of notice-
pleading approach that was envisioned by the Federal Rules’ original
drafters and implemented by the Supreme Court during the Rules’ first
seven decades, the reliance on those forms by some lower federal courts
reflects a continued embrace of notice pleading.ss

IV. How IQsAL CAN PRESERVE NOTICE PLEADING

This Part argues that federal courts that have continued to embrace
notice pleading after Igbal are doing exactly what they should be doing.
Section A takes a close look at the two-step framework that Igbal
articulated. Section B explains how that two-step approach can be
implemented in a way that preserves notice pleading. And Section C
argues that Supreme Court’s post-Igbal decision in Johnson v. City of

the claim plausible is ordinarily enough to surpass the standard prescribed under Twombly-
Igbal”).

ss See, a.g, Robern, Inc. v. Glasscrafters, Inc., 206 F. Supp. 3d 1005, 1007 n.3 (D.N.]. 2016}
(“Plaintiff incongruously argues that while Rule 84 and Formx 18 have been abrogated, the
pleading standards . . . have not changed.”).

w See supra notes 75-78 and accompanying text.

s Some federal courts tock the view that the pleading forms were fundamentally in conflict
with the pleading standard reflected by Twoembly and Igbal, end therefore viewed particular
forms as creating “exceptions” from Twombly and Igba! for particular claims. See, e.g., Tannerite
Sports, LLC v. Jerent Enters., LLC, No. 6:15-cv-00180-AA, 2016 WL 1737740, at *10 {D. Or. May
2,2016) (describing Form 18’s “patent infringement exception to the civil pleading requirements
set forth in Twombly and Igbal™). Following the 2015 abrogation of the forms, therefore, some
courts viewed the advisory comrnittee note’s reference to “existing pleading standards” as
imposing the Twombly/Igbal approach to claims that had previously been subject to a more
lenient, form-based standard. See Webaste Thermo & Comfort N. Am., Inc. v. BesTop, Inc., No.
16-cv-13456, 2017 WL 4535290, at *11-12 (E.D. Mich, Oct. 11, 2017). The better
understanding—as elaborated in Part IV of this Article—is that what was sufficient before
Twombly and Ighal (notice pleading, as reflected by the pleading forms) is still sufficient today.
Properly understood, Twombly and Igbal do not mandate a stricter approach to pleading, and
neither does the abrogation of the pleading forms.

OS2
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Shelby reflects precisely such an approach to federal pleading standards
after Igbal.

A.  Understanding Igbal’s Two Steps

Although it may seem surprising to argue that Igbal preserves notice
pleading, that is the best reading of the two-step framework that the Igbal
majority endorsed. The first step, according to Igbal, is to identify
aliegations that are mere “legal conclusions” and disregard them for
purposes of determining whether the complaint states a claim for relief.s
The Igbal majority provided little guidance regarding why the crucial
allegations in the Igbal complaint qualified as unacceptably conclusory,
except to emphasize that a complaint requires “more than an unadorned,
the-defendant-unlawfully-harmed-me accusation,”® or “a formulaic
recitation of the elements of a cause of action.” Although the lack of
meaningful guidance on this issue is a frustrating aspect of the Court’s
reasoning in Igbal,% this shortcoming permits an elegant way to reconcile
Igbal with notice pleading. An allegation qualifies as conclusory—as a
mere legal conclusion—when it fails to provide “fair notice of what the
plaintiff’s claim is and the grounds upon which it rests.”ss

What about Igbal’s second step, the infamous “plausibility” inquiry?
Although Igbal's plausibility requirement has garnered the lion’s share of
scholarly criticism, its role in Igbal's doctrinal framework is often
misunderstood. Most crucially, when a court assesses a complaint’s
“plausibility,” it must accept as true all of the nonconclusory allegations:
“When there are well-pleaded factual allegations, a court should assume

s Asheroft v. Igbal, 556 U.S. 662, 678 {2009) (“[Tlhe tenet that a court must accept as true
ali of the allegations contained in a complaint is inapplicable to legal conclusions.”).

o Id. at 678,

s Id, (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007)).

sz See Steinman, Rise and Fall, supra note 6, at 358 ("[Tlhe Twombly and Igbal decisions
themselves fail to provide concrete guidance on what makes an allegation impermissibly

‘conclusory.”).

» Conley v, Gibson, 355 U.S. 41, 47 (1957); see Steinman, Rise and Fall, supra note 6, at 352
n.113 (arguing that “one might perfectly align Twembly and Igbal with notice pleading” by
“defining the term ‘conclusory’ to mean “failing to provide fair notice of what the plaintiff’s claim
{emphasis omitted)).

a5y

is and the grounds upon which it rests.
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their veracity and then determine whether they plausibly give rise to an
entitlement to relief.”s

According to the Supreme Court’s own words, an allegation can
never be disregarded because it is not plausible. It can be disregarded only
because it is conclusory.ss To allow courts to second-guess a
nonconclusory allegation under the guise of “plausibility” would
contravene the requirement that nonconclusory allegations must be
accepted as true at the pleading phase. Accordingly, if all substantive
requirements of a meritorious claim are covered by nonconclusory
allegations, then the complaint has more than just “plausibly give[n] rise
to an entitlement to relief.”ss It has confirmed an entitlement to relief—at
least at the pleading phase.s”

Surprisingly, then, the plausibility step in the Igbal test makes it
more forgiving than it would otherwise be. It permits a complaint “to pass
muster even if a substantive requirement of the plaintiff’s claim is stated
only in conclusory terms.”ss Without the plausibility inquiry a
complaint’s failure to provide nonconclusory allegations for every
element for a meritorious claim would be fatal. Under Igbal's first-step,
conclusory allegations are not entitled to the presumption of truth, so a
complaint that addresses a key element only with a conclusory allegation
would not pass muster. The plausibility inquiry—on the Court’s own
terms-—leaves open the possibility that a complaint that fails to provide
nonconclusory allegations for every substantive requirement of a
meritorious claim might, nonetheless, “plausibly suggest an entitternent
to relief.”»

s¢ Igbal, 556 1.8, at 679 (emphasis added); see also Steinman, Rise and Fall, supra note 6, at
352 ("To allow courts to second-guess such allegations under the guise of ‘plausibility’ would
contravene the requirement that noncenclusory allegations must be accepted as true at the
pleading phase.”). )

s See supra text accompanying note 94.

% Igqbal, 556 U8, at 679,

s Steinman, Pleading Problem, supra note 15, at 1316-17.

s Steintman, Rise and Fall, supra note 6, at 351 (emphasis added).

s Igbal, 556 U.S, at 681 (emphasis added); see also Steinman, Rise and Fall, supra note &, at
355 {“As a logical matter, the potential for the plausibility inquiry to salvage complaints where
the requirements of a meritorious claim are addressed only by conelusory allégations makes the
pleading framework more forgiving, not less.”).

- IS S
ARG
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Properly understood, the plausibility inquiry would also help to
coherently situate aspects of the federal pleading standard that were not
squarely incorporated into pre-Twombly case law. For example, although
this Article embraces a continuing role for Conley’s fair-notice standard,
Conley’s actual articulation of that standard was not entirely complete.
Recall Conley’s statement that “all the Rules require is ‘a short and plain
statement of the claim’ that will give the defendant fair notice of what the
plaintiff's claim is and the grounds upon which it rests.”100 Standing alone,
this language does not incorporate the possibility of a pure legal-
sufficiency challenge. It is not necessarily sufficient merely to provide “a
short and plain statement of the claim that will give the defendant fair
notice of what the plaintiff's claim is and the grounds upon which it
rests.”t0! Such a claim—even if it is stated with “unquestionable
clarity”192—should nonetheless be dismissed if that claim would fail as a
matter of law.10 The plausibility inquiry explicitly folds legal sufficiency
into the overarching pleading standard. When a complaint fails to state a
viable legal claim—even if all allegations are accepted as true—it does not
“state[] a plausible claim for relief.”104

1o Conley v. Gibson, 355 U.S. 41, 47 {1957); see also Bell Atl. Corp. v, Twombly, 550 U.S. 544,
555 (2007) (“Federal Rule of Civil Procedure 8(a){(2) requires only ‘a short and plain statement
of the claim showing that the pleader is entitled to relief,’ in order to ‘give the defendant fair
notice of what the ... claim is and the grounds upon which it rests.” (ellipses in original)
(quoting Conley, 355 U.S. at 47)).

i Conley, 355 U.S, at 47 (internal quotation marks omitted).

wz Steinman, Rise and Fal, supra note 6, at 355,

w3 Id. (noting that “legal-sufficiency inquiries . . . have long been an accepted aspect of notice
pleading™}; see also id, ai 342 (“Even at the pleading stage, a defendant could challenge a claim’s
legal sufficiency. If the substantive law does not provide a remedy for the conduct alleged, the
complaint’s statement of the claim does not show that the pleader is entitled to relief as required
by Rule 8(2}(2), And such a complaint fails to state a claim upon which relief can be granted,
which justifies distnissal under Rule 12(b)(6).” (footnotes, internal quotation marks, and brackets
omitted}).

w4 Igbak 556 U.S. at 679 (*{O]nly a complaint that states a plausible claim for relief survives
a motion to dismiss,”), The same could be sald about a complaint in which “the plaintiff has ‘pled
itself out of court’ by including sllegations that conclusively undermine a viable claim.”
Steinman, Rise and Fall, supra note 6, at 355; see also Id. at 342-43 & nn.45-46 (citing cases
supporting the idea that dismissal is warranted at the pleading phase). That is, the plaintiff's cwn
allegations would reveal no “plausible claim for relief” Iqbal, 556 U.8. at 679.
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B. The Key Issue: What Is (and Is Not) Conclusory?

Once the plausibility inquiry is properly situated and understood,
the crucial question becomes how to assess which allegations qualify as
conclusory. As discussed above, Igbal permits courts to deny the
presumption of truth only to conclusory allegations—not allegations that
lack plausibility.19s One way to reconcile notice pleading with Igbal is with
what can be called a transactional approach. What makes an allegation
conclusory is its failure to ground the allegation in some real-world event
or transaction:

Suppose, for example, that a complaint alleges merely: “the
defendant violated the plaintiff's legal rights in a way that
entitles the plaintitf to relief”; or “the defendant violated the
plaintiff's rights under Title VII of the 1964 Civil Rights Act”; or
“the defendant breached a duty owed to the plaintiff under state
law and this breach proximately caused damages to the
plaintiff.”106

Allegations like this should not be sufficient standing alone to avoid
a pleading-stage dismissal—even under a notice-pleading regime. They
quite obviously fail to provide “fair notice of what the [plaintiffs] claim
is and the grounds upon which it rests.”107 And they can quite sensibly be
called “conclusory” for purposes of Igbal’s pleading framework.108

ws See supra notes 89-97 and accompanying text,

ws Steinman, Rise and Fall, supra note 6, at 353,

w7 Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007) (alteration added) (quoting Conley v,
Gibson, 355 U.S, 41, 47 (1957)).

ws These hypothetical allegations alse reveal why notice pleading i not undermined by
Twombly's decision to “retire[]” Conley’s stetement that “a complaint should not be dismissed
for failure to state a claim unless it appears beyond doubt that the plaintiff can prove no set of
facts in support of his claim which would entitle him to relief.” Twombly, 550 U.S, a1 561 (quoting
Conley, 355 U.5. al 45-46); see supra note 30. Twombly's concern was an overly “focused and
literal reading” of that phrase that would prevent dismissal “whenever the pleadings left open the
possibility that a plaintiff might later establish some set of undisclosed facts to support recovery.”
Twombly, 550 U8, at 561 {internal quotations and brackets omitted). Indeed, a bare allegation
“the defendant violated the plaintiff's legal rights in a way that entitles the plaintiff to relief
would not show that there is “no set of facts” that would suppoert a viable claim. Accordingly, to
follow such a “focused and literal reading” of that language from Conley would deem such an

iy mder piips =0
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What makes these allegations problematic is that they are not
tethered to concrete events—“they fail to provide an adequate
transactional narrative.”1® The now-abrogated Form 11, by contrast,
identified the conduct and event that gave rise to the plaintiff’s claim: “On
date, at place, the defendant negligently drove a motor vehicle against the
plaintiff.*110 If that allegation is ultimately proven true, the defendant
would be liable as a matter of substantive law. The allegation in Form 11
may not describe precisely how the defendant’s driving was negligent, but
this is not what “fair notice” requires—at least not at the pleading stage.
Nor should such an allegation be deemed “conclusory” under Igbal.

The same is true for the employment-discrimination complaint that
was at issue in the Swierkiewicz case. The plaintiff alleged the various
positions he held at the company,itt his age (fifty-three),112 his nationality
{Hungarian),1? and that “Plaintiffs age and national origin were
motivating factors in [defendant’s] decision to terminate his
employment.”114 If those allegations are proven true, the defendant would
be liable as a matter of substantive law. Although this allegation did not
specify how the plaintiff intended to prove that discriminatory intent
motivated his firing, it made clear the transactions giving rise to his claim.
Such allegations are sufficient to provide “fair notice” and, likewise, they
should not be disregarded as “conclusory” under Igbal.

What about the decisions in Twombly and Igbal? To be clear, it
would be entirely reasonable to conclude—contrary to the Twombly and
Igbal majorities—that the key allegations in those cases had provided a

allegation sufficient—even though it clearly fails to provide “fair notice of what the plaintiffs
claim is and the grounds upon which it rests.” Conley, 355 U.S. at 47; see also Steinman, Rise and
Fall, supra note 6, at 353-57 (noting that a complaint that “alleged nothing roore than ‘the planet
Barth is round’ could not be dismissed under Twombly's “nonsensically literal understanding of
[Conley’s ‘no set of facts’] phrase™). It would be quite perverse, therefore, to read Twombly's
rejection of Conley’s “no set of facts” language as also rejecting Conley’s fair-notice standard—
especially when that same Twombly decision endorses Conley's fair-notice standard. See supra
notes 38-41 and accompanying text.

s Steinman, Pleading Problem, supra note 15, at 1334,

1o FED.R. CIv. P. Form 11, € 2 (2014) (abrogated 2015), reprinted in Steinman, Rise and Fall,
supra note 6, at 395,

1 See Amended Complaint, supra note 22, 9 17, 19,

12 See id. 4 13,

13 See id, 9 12,

us See id. § 37,
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sufficient transactional narrative that they should have been accepted as
true; and if they had been accepted as true, those complaints should not
have been dismissed.!1s There are, however, some ways in which those
allegations are distinct from the exemplars of notice pleading—or at least
they were perceived as such by the Supreme Court.

In Twombly—where the key issue was whether the defendants had
agreed or conspired with one another—the majority insisted that the
complaint had made no “independent allegation of actual agreement.” 116
That is, the problem was not the failure to allege evidence to support the
position that an agreement occurred; it was the failure to make a concrete
allegation of any such agreement—rather than simply assuming that
anticompetitive parallel conduct itself constituted an actionable
conspiracy.!’7 And in Igbal, one might read the complaint as failing to
identify what independent actions by Ashcroft and Mueller were
motivated by a discriminatory purpose.ts On this view, Igbal does not
indicate that every allegation of discriminatory intent is inherently
conclusory—that would be impossible to square with Swierkiewicz.
Rather, the complaint must adequately identify the liability-generating
transactions that were tainted with such animus.119

ns See Steinman, Rise and Fall, supra note 6, at 366 n.181 {“T'o accept the approach to pleading
urged here, one need not necessarily agree with the Supreme Court’s findings that the core
allegations in the Twombly and Igbal complaints should indeed have been disregarded as
cenclusory. Although there are some ways in which those allegations are less-than-ideal from a
transactional standpoint, one could sensibly conclude ctherwise.” {citations emitted)).

us Bell Ail, Corp. v. Twombly, 550 ULS. 544, 564 (2007) (emphasis added).

tiz This may have been because the phrasing of the relevant paragraph in the complaint
indicated that “the conspiracy derives from the [anticompetitive] parallel conduct” rather than
that an agreement was reached to engage in the anticompetitive conduct, Steinman, Rise and Fall,
supra note 6, at 360, Although I disagree that this is how the Twombly majority should have
understood the Twombly complaint, id. at 361 n,160, that understanding was the premise of the
majority’s reasoning—and the majority suggested that an “independent allegation of actual
agreement” would have been sufficient. Tworbly, 550 U.S, at 564.

us See Steinman, Rise and Fall, supra note 6, at 362

9 See id. at 362-63. This understanding also gives effect to Rule 9(b)’s instruction that
“[m]alice, intent, knowledge, and other conditions of a person’s mind may be alleged generally.”
FED. R. CIV. P. 9(b). Although the allegation regarding infeni may be alleged generally, it must be
sufficienily tethered to an adequately identified, liability-generating event or transaction to avoid
being deemed conclusory. See Ashcroft v. Igbal, 556 1.8, 662, 687 (“Rule 8 does not empower
respondent to plead the bare elements of his cause of action, affix the label ‘generai allegation,’
and expect his comphaint to survive a motion to dismiss.”).
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I have elaborated on these potential distinctions in greater detail
elsewhere.20 And I am sympathetic to the view that the Twombly and
Igbal majorities had misinterpreted the key allegations in the complaints
in order to justify the results they reached in those cases.t2t The key point
here, however, is that it is possible to reconcile the reasoning and resulis
of Twombly and Igbal with notice pleading.22 Couple this with
Twombly's (and Erickson’s) explicit embrace of Conley’s fair-notice
standard,12* and one can see why the post-Igbal decisions discussed
earlier in this Article have it right: notice pleading lives. Or at least, notice
pleading lives under the best reading of Twombly and Ighal. 1+

C. A Hint from the Supreme Court? Johnson v. City of Shelby

The Supreme Court itself hinted at the continued vitality of notice
pleading in a 2014 per curiam decision: Johnson v. City of Shelby.125 The
primary issue in Johnson was whether a plaintiff's failure to explicitly
invoke a particular statutory cause of action—42 U.S.C. § 1983—in a
complaint alleging due process violations required dismissal at the
pleading stage.12s As to that question, the Supreme Court held that the

12 See Steinman, Rise and Fall, supra note 6, at 360-63; Steinman, Pleading Problem, supra
note 15, at 1336--39,

w1 See, e.g., Ighal, 556 U.S. at 697-99 (Souter, ., dissenting) (criticizing the majority’s reading
of the Igbal complaint); Twombly, 550 U.S, at 589-90 (Stevens, ., dissenting) (criticizing the
majority’s reading of the Twombly complaint).

122 Asa matter of case-law interpretation, it is not clear whether fidelity to stare decisis should
require reconciling the bare results of cases, such as the Twombly and Ighal majorities’ ultimate
findings that the allegations in those complaints were conclusory. See Adam N. Steinman, To Say
What the Law Is: Rules, Results, and the Dangers of Inferential Stare Decisis, 95 V. L. REV. 1737,
1742 {2013); see also id. at 1783-86 (arguing that stare decisis should not require courts to justify,
reconcile, or explain the bare results reached by superior courts, as distinct from the principles
articulated in reaching those results).

123 See supra notes 38-41 and accompanying text.

124 The corollary to this is: courts that read Twombly and Igbal to impose a stricter standard
than notice pleading are not following the best reading of those cases. See Steinman, Rise and
Fall, supra note 6, at 366-67 (“[A] careful reading of Twombly and Igbal not only perrits, but
compels them to be applied in a manner that preserves the preexisting notice-pleading
framework.”}. :

s 574 1.8, 10 (2014).

126 Id. at 11.

101




2020] NOTICE PLEADING IN EXILE 1079

Johnson plaintiffs’ failure to cite § 1983 was not fatal.'” More significantly
for this Article’s focus, the Supreme Court went on to explain why the
plaintiffs’ complaint in Johnson complied with the federal pleading
standard under Igbal.128

Johnson recognized that Twombly and Igbal require a plaintiff to
“plead facts sufficient to show that her claim has substantive plausibility,”
but the Court found that the complaint in Johnson was “not deficient in
that regard.”122 Why? Because the plaintiffs had “stated simply, concisely,
and directly events that, they alleged, entitled them to damages from the
city."130 As the Court put it: “Having informed the city of the factual basis
for their complaint, they were required to do no more to stave off
threshold dismissal for want of an adequate statement of their claim.”13t

The Supreme Court’s Johuson decision confirms that a “simpl[e],”
“concise[],” and “direct[]” statement of the underlying “events”
constitates a sufficient “factual basis” under Igbal1» And a plaintiff is
“required to do no more to stave off threshold dismissal for want of an
adequate statement of their claim.”3 This reasoning fits quite well with
the transactional understanding of notice pleading set out above. Indeed,
the fohnson plaintiffs’ substantive basis for their due process claim was
“that they were fired by the city’s board of aldermen, not for deficient
performance, but because they brought to light criminal activities of one
of the aldermen.”13¢ Like the claims in Ighal and Swierkiewicz, the Johnson
plaintiffs’ claim depended on the defendants’ state of mind. The Johuson
decision bolsters the view that an allegation that a defendant had a certain
state of mind (say, discriminatory intent) is not inherently conclusory. As
discussed above, such an allegation should be accepted as true—including

127 Id. at 11 (holding that the Federal Rules of Civil Procedure “do not countenance dismissal
of a complaint for imperfect statement of the legal theory supporting the claim asserted™).

s Id. at 12 ("Our decisions in [Twoembly] and [Igbal] . .. concern the factual allegations a
complaint must contain te survive a motion to dismiss.. .. Petitioners’ complaint was not
deficient in that regard.”).

ws Id,

e

w Id,

12 1d,

133 Id,

e Id. at 10,
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its description of the defendant’s state of mind—as long as it adequately
identifies the liability-generating events or transactions.

CONCLUSION

Iqbal is a troubling decision in many respects. But whether Igbal
means the end of notice pleading is a matter of choice, not command. The
federal court decisions that have chosen to read Igbal to preserve notice
pleading are right—not only as a matter of procedural policy, but as a
matter of case-law interpretation.
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WGOD, Circuit Judge.

Gloria Swanson sued Citibank, Andre Lanier, and Lanier's employer, PCl Appraisal Services, because she believed that all
three had discriminated against her on the basis of her race {African-American) when Citibank turned down her applicaiion
for a home-equity loan. Swanson also named her husband, Charles Routen, as a co-plaintiff and a co-appeilant but since
Swanson is proceeding pro se, she may not represent her husband. See FED.R.CIV.P. 11(a); Malone v. Nielson, 474 F.3d
934, 937 (7th Cir.2007). We have therefore dismissed Routen as a party on appeal; we proceed solely with respect to
Swanson's part of the case. She was unsuccessfut in the district court, which dismissed in response to the defendants'
mation under FED.R.CIV.P. 12(b)}6).

Swanson based her complaint on the foliowing set of events, which we accept as true for purposes of this appeal. Hemi
Group, LL.C v Cify of New York, M.Y, U.s. 130 S.Ct, 983, 986-87, L.Ed.2d {2010). In February 2009
Citibank announced a plan to make loans using funds that it had received from the federal government's Troubled Assets
Relief Program. Encouraged by this prospect, Swanson went to a Citibank branch to apply for a home-equity foan. A
representative named Skertich told Swanscn that she could not apply alene, because she owned her home jointly with her
husband; he had 1o be present as well. Swanson was skeptical, suspecting that Skertich's demand was a ploy to dlscourage
loan applications from African-Americans. She therefore asked to speak to a manager. When the manager joined the group,
Swanson disclosed {0 both Skeriich and the manager that Washingion Mutual Bank praviously had denied her a home-
equity loan. The manager warned Swanson that, afthough she did not want to discourage Swanson from applying for the
loan, Citibank's loan criteria were more siringent than those of other banks.

Still interested, Swanson took a loan application home and returned the next day with the necessary information. She was -
again assisted by Skertich, who entered the information that Swanson had furnished into the computer. When he reached a
question regarding race, Skertich told Swanson that she was not required to respond. At soms peint during this exchange,
Skertich pointed to a photograph *403 on his desk and commented that his wife and son were patt Afrlcan-American.

Afew days later Citibank cenditionally approved Swanson for a home-equity loan of $50,000. it hired Andre Lanier, who
worked for PCI Appraisal Services, to visit Swanson's home for an onsite appraisal. Although Swanson had estimated in her
loan application that her house was worth $270,000, Lanler appraised it at only $170,000. The difference was critical:
Citibank turned down the loan and explained that its conditional approval had been based on the higher valuation. Two
months later Swanson paid for and obtained an appraisal from Midwest Valuations, which thought her home was worth
$240,000,

Swanison saw coordinated action in this chain of events, and so she filed a complaint (later amended) charging that
Citibank, Lanier, and PCI disfavor providing home-equity loans to African-Americans, and so they deliberately lowered the
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appraised value of her home far below its actual market value, so that they would have an excuse to deny her the loan. She
charges that in so doing, they viclated the Fair Housing Act, 42 U.8.C. § 3605, and the Equal Credit Opportunity Act, 15
U.8.C. § 1891(a)(1). The district court granted the defendants' motions to dismiss both theories. It relied heavily on Latimors
v. Citibank Fed. Savings Bank, 151 F.3d.712 (7th Cir.1998), a case in which this court described the evidence required to
defeat a defense motion for summary judgment on a credit discrimination claim. Initially, the court liberally construed
Swanson's complaint to include a commonlaw fraud claim and declined to dismiss that aspect of the case. Later, however,
the defendants moved to dismiss the fraud claim as well, and the district court granted the motion on the grounds that the
statements on which Swanson relied were too indefinite and her reliance was unreasonable, This appeal followed.

Before turning to the particulars of Swanson's case, a brief review of the standards that apply fo dismissals for failure to
state a claim is in order. I is by now well established that a plaintiff must do better than putting a few words on paper that, in
the hands of an imaginative reader, might suggest that something has happened to her that might be redressed by the law.

550 U8, 544, 563, 127 S.Ct. 1855, 167 L.Ed.2d 929 (2007) ("after puzzling the profession for 50 years, this famous
observation fthe "no set of facts' language] has earned its retirement™). The quaestion with which courts are still struggling is
how much higher the Supreme Court meant fo set the bar, when it decided not only Twombly, but also Erickson v. Pardus,
551 U.S. 89, 127 5.Ct. 2197, 167 L.Ed.2d 1081 (2007), and Asheroft v. fgbal, Uus. ,129S5.Ct 1937, 173 L Ed.2d
868 {2009). This is not an easy guastion {o answer, as the thoughtful dissent from this opinion demonstrates. Cn the one
hand, the Supreme Court has adepted a "plausibility" standard, but on the other hand, it has insisted that it is not requiring
fact pleading, nor is it adopting a single pleading standard to replace Rule 8, Rule 3, and specialized regimes like the one in
the Private Securities Litigation Reform Act ("PSLRA"), 15 U.5.C. § 78u-4(b)(2). '

Critically, in none of the three recent decisions — Twombly, Erickson, or fgbal — did the Court cast any doubt on the validity
of Rule 8 of the Federal Rules of Civil Procedure. To the contrary: at all times it has said that it is interpreting Rule 8, not
tossing it out the window. It is therefore useful to begin with a teok at the language of the rule:

*404 (a) Claim for Rslief. A pleading that states a claim for relief must contain;

® kR

{2} a short and plain statement of the claim showing that the pleader is entitled to relief....
FED.R.CIV.P. 8(a){2). As one respected treatise put it in 2004,

all that is.necessary is that the claim for relief be stated with brevity, conciseness, and clarity.... [Tihis portion
of Rule 8 indicates that a basic cbjective of the rules is to avoid civil cases turning on technicalities and to
require that the pleading discharge the function of giving the opposing party fair notice of the nature and
basis or grounds of {he pleader's claim and a general indication of the type of litigation that is involved....

5 CHARLES A. WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND PROCEDURE § 1215 at 165-173 (3d ed.
2004).

Nothing in the recent trio of cases has undermined these broad principles. As Erickson underscorad, "[s]pecific facts are not
necessary.” 551 U.8. at 93, 127 S.Ct. 2197. The Court was nof engaged in a sub rosa campaign to reinstate the old fact-
pleading system cailed for by the Field Cods or even more modern codes. We know that because it said so in Erickson: "the
statement need only give the defendant fair notice of what the ... claim is and the grounds upon which it rests." Id. Instead,
the Court has called for more careful attention o be given to several key quastions: what, exactly, doas it iake to give the
opposing party "fair notice"; how much detall realistically can be glven, and should be given, about the nature and basis or
grounds of the claim; and in what way is the pleader expected to signal the type of litigation that is being put before the
court?

This is the light in which the Court's references in Twombly, repeated in /gbal, to the pleader's responsibility to "state a claim
to refief that is plausible on its face"” must be understood. See Twombly, 550 U.S, at 570, 127 S.Ct. 1955; Ighal, 129 $.C1. at
1949, "Plausibility" in this context does not impiy that the district court should decide whose version to believe, or which
version is more likely than not. Indeed, the Court expressly distanced itself from the latter approach in igbal, "the plausibility
standard is not akin to a probability requirement." 129 5.Ct. at 1949 (quotation marks omitted). As we understand it, the
Court is saying instead that the plaintiff must give enough details about the subject-matter of the case fo present a story that
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holds tegether. In other words, the court will ask itself could these things have happened, not did they happen. For cases
governed only by Rule 8, it is not necessary to stack up inferences side by side and allow the case to go forward only if the
plaintiffs Inferences seern more compelling than the opposing inferences. Compare Makor fssues & Righis, Ltd. v. Tellabs
inc., 513 F.3¢ 7062,-705 (7th Cir.2008} {applying PSLRA standards).

The Supreme Courl's explicit decision to reaffirm the validity of Swierkiewicz v. Sorema N.A., 534 U.S. 506, 122 5.Ct. 892,
152 1 .Fd.2d 1 (2002), which was cited with approval in Twombly, 5§50 U,S, at 558, 127 S.Ct. 1955, indicates that in many
straightforward cases, it will not be any more difficult today for a plaintiff to meet that burden than it was before the Court's
recent decisions. A plaintiff who believes that she has been passed over for a promotion because of her sex will be able te
plead that she was employed by Company X, that a promotion was oifered, that she applied and was qualified for it, and
that the job went to someone else. That is an *405 entirely plausible scenario, whether or not it describes what "really” went
on in this plaintiffs case. A more complex case involving financial derivatives, or tax fraud that the parties tried hard to
congceal, or aniitrust viotations, will require more detall, both to give the opposing party notice of what tha cass is all about
and to show how, in the plaintiffs mind at least, the dots should be connected. Finally, as the Supreme Court warned in
Igbal and as we acknowledged later in Brooks v. Ross, 578 F.3d 574 (7th Cir.2009), "abstract recitations of the elements of
a cause of action or conclusory legal statements," 578 F.3d at 581, do nothing to distinguish the particular case that is
before the court from every other hypothetically possible case in that field of law. Such statements therefore do not add to

the notice that Rule 8 demands.

We realize that one powerful reason that lies behind the Supreme Court's concern about pleading standards is the cost of
the discovery that will follow in any case that survives a maotion to dismiss on the pleadings. The costs of discovery are often
asymmetric, as the dissent points out, and one way to rein them in would be to make it more difficuit to earn the right to
engage in discovery. That is just what the Court did, by intetring the rule that a comptaint could go forward If any set of facis
at all could be imagined, consistent with the statements in the complaint, that would permit the pleader to obtain relief. Too
much chaff was moving ahead with the wheat. But, in other contexts, the Supreme Court has drawn a careful line between
those things that can be accomplished by judicial interpretation and those that should ke handlad through the procedures
set up in the Rules Enabling Act, 28 U.S.C. § 2071 ef seq. See Mohawi Indus., Inc. v, Carpenter, U.S. , 130 8.Ct.

intensive study of pleading rules, discovery praclice, and the costs of fitigation, as its recent 2010 Civil Litigation
Confarance, held at Duke Law Schoo! May 10-11, 2010, demonstrates. See Summary of 2010 Conference on Civil
Litigation at Duke Law Schoal, University of Denver Institute for the Advancement of the American Legal System, at
http/Avww.du.edu/ legalinstitute/pdfiDukeConference.pdf (last visited July 28, 2010).

Returning fo Swanson's case, we must analyze her allegations defendant-by-defendant. We begin with Citibank. On appeal,
Swanson challenges only the dismissal of her Fair Housing Act and fraud claims. The Fair Housing Act prohibits businesses
engaged in residential real estate transactions, including "[flhe making... of loans or providing other financial assistance ...
secured by residential real estate," from discriminating against any person on account of race. 42 U.S.C. § 3605{a), (b){1)
(B). Swanson's complaint identifies the type of discrimination that she thinks cccurs (racial), by whom (Citibank, through
Skertich, the manager, and the outside appraisers it used), and when (in connection with her effort in early 2009 to obtain a
home-equity loan). This is all that she needed to put in the complaint. See Swierkiewicz, 534 U.S. at 511-12, 122 5.C1, 992

Concemning Cmiby. improvement v. Cify of Modesto, 583 F.3d 690, 715 (Sth Cir.2009).

The fact that Swanson included other, largely extraneous facts in her complaint does not undermine the soundness of her
pleading. She points fo Citibank's announced plan to use federal money to make mors lcans, its refusai fo follow *408
through in her case, and Skertich's comment that he has a mixed-race family. She has not pleaded herself out of court by
mentioning these facts; whether they are particularly helpful for proving her case or not is another matter that can safely be
put off for another day. It was therefore error for the district court to dismiss Swanson's Fair Housing Act claim against
Citibank.

Her fraud claim against Citibank stands on a different footing. Rule 9{b) of the Federal Rules of Civil Procedure provides
that "ijn alleging fraud or mistake, a party must state with particularity the circumstances constituting fraud or mistake.
Malice, intent, knowledge, and other conditions of a person’s mind may be alleged generally." Of special relevance here, a
piaintiff must plead actual damages arising from her reliance on a fraudulent statement. Tricontinental indus., Lid. v.
PricewaterhouseCoopers, LLP 475 F.3d 824, 841 (7th Cir.2007). Without a contract, only out-of-pocket [osses allegediy
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Hinais faw). Swanson asserts that Citibank falsely announced plans to make federal funds available in the form of loans to
all customers, when it actually intended to exclude African-American customers from those who would be eligible for the
loans. Swanson relied, she says, on that false information when she applied for her home-equity loan. But she never
alleged-that she lost anything from the process of applying for the loan. We do not know, for example, whether therewas a
loan application fee, or if Citibank ar she coverad the cost of the appraisal. This is the kind of particular information that Rule
9 requires, and its absence means that the district court was entitled to dismiss the claim.

We now turn to Swanson's claims against Lanier and PCI. Here again, she pursues only har Fair Housing Act and fraud
claims. (The appraisal defendants peint out that they do not extend credit, and thus their actions are not covered in any
event by the Equal Credit Opportunity Act, 15 U.S.C. § 1691a(e).) The Fair Housing Act makas it "unlawiul for any person or
other entity whose business includes engaging in residential real estate-related transactions to discriminate against any
persan in making available such a transaction, or in the terms or condltions of such a transaction, because of race...." 42
U.S.C. § 3605(a). The statute goes on fo define the term "residential real estate-related transaction” to include "the selling,
brokering, or appraising of residential real property." 42 U.5.C. § 3605(b)(2). There is an appraisal exemption also, found in
§ 4605(c), but it provides only that nothing in the statute prohibits appraisers from taking into consideration factors other
than race or the other protected characteristics.

Swanson accuses the appraisal defendants of skewing their assessment of her home because of her race. It is unclear
whather she believes that they did so as part of a conspiracy with Citibank, or if she thinks that they deliberately
undervalued her property on their own initiative. Once again, we find that she has pleaded enough to survive a motion
under Ruie 12(b)(8). The appraisal defendants knew her race, and she accuses them of discriminating against her in the
specific business transaction that they had with her. When it comes to proving her case, she will need to come up with more
evidence than the mere fact that PCI (through Lanier) placed a far lower value on her house than Midwest Valuations did.
See Latimore, 151 .3d at 715 (need more at the summary judgment stage than evidence of a *407 discrepancy between
appraisals). All we hold now is that she is entitled to take the next step in this litigation.

This does not, however, save her common-law fraud claim against Lanier and PCI. She has not adequately allegad that she
relied on their appraisal, nor has she paointed to any cut-of-pocket losses that she suffered because of it.

We therefore REVERSE the judgment of the district court insofar as it dismissed Swanson's Fair Housing Act claims against
all three defendants, and we AFF!RM insofar as it dismissed the common-law fraud claims against ail three. Each side will
bear its own costs on appeal.

POSNER, Circuit Judge, dissenting in part.

I jein the majority opinion except with respect to reversing the dismissal of the plaintiff's claim of housing discrimination. |
have difficulty squaring that reversal with Ashcroft v_lgbal, U.Ss. 129 8.Ct. 1837, 173 L.Ed.2d 868 (2009), unless
Igbal is limited to cases in which there is a defense of official immunity — especially Iif as in that case it is asserted by very
high-ranking officials (the Attorney General of the United States and the Director of the FBI} — because the defense is
compromised if the defendants have to respond fo discovery demands in a case unlikely to have merit. Smith v. Duffey,_576
F.3d 336, 340 (7th Cir.2008); Robert G. Bone, "Plausibility Pleading Revisited and Revised: A Comment on Ashcroft v,
fgbal " 85 Notre Dame [ .Rov. 84'9, 882 (2010%; Howard M. Wassarman, "fgbal, Procedural Mismatches, and Civil Rights
Litigation," 14 Lewis & Clark L.Rev, 157, 172-73 (2010).

The majority opinion does not suggest that the Supreme Court would limit /gbal to immunity cases, The Court said that "our
decision in Twombly [Beil Atlantic Corp. v. Twombly, 550 U.S. 544, 127 S.Ct, 1955, 167 L.Ed.2d 929 (2007), the forerunner
of lgbal] expounded the pleading standard for *all civil actions.™ 129 S.Ct. at 1953. It did add that a district judge’s promise
of minimally intrusive discovery "provides especially cold comfort in this pleading context, where we are impelled to give real
content to the concept of qualified immunity for high-level officials who must be neither deterred nor detracted from the
vigorous performance of their duties.” /d. at 1954. But this seems just to mean that the Court thought lgbal a strang case for
application of the Twombly standard, rather than thinking it the only type of discrimination case tc which the standard

applies.

There is language in my colleagues’ opinion to suggest that discrimination cases ars cutside the scope of Igbal, itself a
discrimination case. The opinion says that "a plaintiff whao believes that she has been passed over for a promotion because
of her sex wifl be able to plead that she was employed by Company X, that a promotion was offered, that she applied and

was qualified for It, and that the job went o someone else.” Though this is not a promotion case, the epinion goes on to say
107



408

409

that "Swanson's complaint identifies the type of discrimination that she thinks occurs (racial), by whom (Citibank, through
Skertich, the manager, and the outside appraisers it used), and when (in connection with her effort in early 2009 to obtain a
home equity foan). This is all that she needed to put In the complaint.” In contrast, "a mere complex case involving financial
derivatives, or tax-fraud-that the parties tried hard to canceal, er-antitrust violations; will require more detail; both to give the
opposing party notice of what the case is all about and to show how, in the plaintiff's mind at least, the dots should be
connected.” The "more complex” case *408 to which this passage is referring is Twombly, an antitrust case. But /gbal, which
charged the defendants with having subjected Pakistani Muslims tc harsh conditions of confinement because of thelr
religion and national origin, was a discrimination case, as is the present case, and was not especially complex.

Suppose this were a promotion case, and several people were vying for a promotior, all were qualifled, several were men
and one was a woman, and one cf the men received the promction. No complaxity; yet the district court would "draw on its
judicial experience and common sense," Ashcroff v. lgbal, supra, 129 8.Ct at 1950, to conciude that discrimination would

not be a plausible explanation of the hiring decision, without additional allegations.

This-case Is even stronger for dismissal because it lacks the competitive sftuation — man and woman, or white and black,
vying for the same job and the man, or the white, getiing it. We had emphasized this distinction, long before Twombly and
Igbal, in Latimore v. Citibank Federal Savings Bank, 151 F.3d 712 {7th Cir.1998), like this a case of credit discrimination
rather than prometicn, "Latimore was not competing with a white person for a $51,000 loan. A bank does not announce,
"We are making a $51,000 real estate loan today; please submit your applications, and we'll chocse the application that we
like best and give that applicant the foan.™ Id. at 714. We held that there was no basis for an inference of discrimination.
Noland v. Commerce Mortgage Corp., 122 F.3d 551, 553 (8th Cir.1997), and Simms v. First Glbraifar Bank, 83 F.3d 1546,
1558 (5th Cir.1996), rejected credit-discrimination ciaims because there was no evidence that similar applicants were
treated better, and Boykin v. Bank of America Corp., 162 Fed.Appx, 837 840 (11th Cir.2005) (per curigg_\j_);, rejected such a
claim because "absent direct evidence of discrimination, there is no basis for a trier of fact to assume that a decision to deny
a loan was motivated by discriminatory animus unless the plaintif makes a showing that a pattern of lending suggests the
existence of discrimination,”

There is no allegation that the plaintiff in this case was competing with a white person for a loan. It was the low appraisal of
her home that killed her chancas for the $50,000 loan that she was seeking. The appraiser thought her home worth only
$170,000, and she already owed $146,000 on it (a first mortgage of $121,000 and a home-equity loan of $25,000). A further
lean of $50,000 would thus have been undersecured. We must assume that the appraisal was a mistake, and the house
worth considerably more, as she alleges. But errors in appraising a house are common because "real estate appraisal is not
an exact science,"” Latimore v. Citibank Federal Savings Bank, supra, 151 F.3d at 715 -~ common enough to have created a
market for "Real Estate Appraisers Errors & Omissions” insurance policies. See, e.g., OREP (Organization of Real Estate
Professionals), "E&O Insurance," www. orep.org/appraisers-e&o.htm (visited July 11, 2010). The Supreme Court would
consider error the plausible inference in this case, rather than discrimination, for it said in /gbaf that "as between that
“obvious atternative explanation’ for the [injury of which the plaintiff is complaining] and the purposeful, invidious
discrimination [the plaintiff} asks us to infer, discrimination is not a plausible conclusion.” Asheroft v. fobal, supra, 129 S.Ct.
at 1951-52, quoting Twombly, 550 U.8, at 567, 127 S.Ct. 1955,

Even before Twombly and igbal, complaints were dismissed when they alleged facts that refuted the plaintiffs' claims. See,
e.g., Tierey v. Vahie, 304 F.3d 734, 740 (7th Cir.2002); Thomas v. Farley, 31 *409 F,3d 557 (7th Cir.1994); Lightner v._City

claim implausible. The complaint alleges that Citibank was the second bank fo turn down the plaintiff's application for a
home-equity lean. This reinforces the inference that she was not qualified. We further learn that, subject to the appraisal,
which had not yet been conducted, Citibank had approved the $50,000 homes-equity loan that the plaintiff was seeking on
the basis of her representation that her house was worth $270,000. But she didn't think it was worth that much when she
applied for the loan. The house had been appraised at $260,000 in 2004, and the complaint alleges that home values had
fallen by "only" 16 to 20 percent since. This implies that when she applied for the home-equity loar her house was worth
between $208,000 and $218,400 — much less than what she told Citibank it was worth.

If the house was worth $208,000, she would have owed a totai of $196,000 had she gotten the loan, or just a shade under

the market vailie of the house. [f the bank had insisted that she have a 20 percent equity in the house, which would be

$41,600, it wouid have lent her only $20,400 ($166,400 — 80 percent of $208,000 — minus the $146,000 that she already

owed on the house). The loan figure rises fo $28,720 if the house was worth $218,400 rather than $208,000. In sither case

a $50,000 loan would have been out of the question, especially in the wake of the financial crash of September 2008, when
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credit, including home-equity credit, became extremely tight. E.g., Bab Tedeschi, "Opening the Tap on Home Equity,” N.Y.
Times, Nov. 7, 2008, p. RES, www.nytimes.com/2008/11/ 02/realestate/02mort.html. For it was a home-equily loan that the
plaintiff was seeking in early February of 2009, at the nadir of the economic collapse — and seeking it from froubled
Citibank, one of the banks that required a federai bailout in the wake of the crash. Financiai reports in the weaks
surrounding the plaintiff's application make clear the difficulty of obtaining credit from Citibank during that period. See
Binyamin Appelbaum, "Despite Federal Aid, Many Banks Fail to Revive Lending," Wash. Post, Feb. 3, 2009, www,
washingtenpost.com/wp-dyn/content! article/2009/02/02/AR2009020203338_pT. himl ("some of the first banks fo get
funding, such as Citigroup and J.P, Morgan Chase, have reported the sharpest drops in lending™); Liz Moyer, "Banks
Pramise Loans but Hoard Cash,” Forbes.com, Feb. 3, 2009, www.forbes.com/2009/02/03/ banking-federat-reserve-
business-wall-straet-0203_loans.htm! {"banks and cther lenders have tightened access fo cradit and are conserving capital
in order to ahsorb the losses that occur when borrowers default,’ the company [Citibank] said: "Citi will not and cannot take
excessive risk with the capital the American public and other investors have entrusted to the company™); Mara Der
Hovanesian & David Henry, "Citi: The Losses Keep Coming,” Bloomberg BusinessWeek, Jan. 12, 2009,
www.businessweek.com/bwdaily/dnflash/ content/jan2009/db20090112_136301.ktm? campaign_id=rss_daily ("banks are
not lending. They are using every opportunity to pull loans and force liquidations"}. (All web sites were visited on July 11,

2010.)

in Ericksan v. Pardys, 551 U.8. 89, 127 S.Ct. 2197, 167 L.Ed.2d 1081 {2007) (per curiam), decided two weeks after
Twombly, the Supreme Court, without citing Twombly, reinstated a prisoner's civil rights suit that had been dismissed on the
ground that the allegations of the complaint were "conclusory.” The suit had charged deliberate indifference to the plaintiff's
need for medical treatment. In *410 the key passage in the Courl's opinion, we learn that "the complaint stated that Dr.
Bloor's decision ta remove the petitioner Jthat is, the plaintifl] from his prescribad hepatitis C medication was “endangering
[his] life.' it alleged this medication was withheld “shortly after’ petitioner had commenced a freatment program that would
take one year, that he was “still in need of treatment for this disease,’ and that the prison officials were in the meantime
refusing to provide treatment. This alone was enough fo salisfy Rule 8(a)(2). Petitioner, in addition, bolstered his claim by
making more specific allegations in documents aitached to the complaint and in later filings" (emphasis added, record
citations omitted). It was reasonabte to infer from these allegations, assuming their truth, that the defendants (who included
Dr. Bloor, a prison doctor) had acted with deliberate indifference to the petitioner's serious medical need by refusing o
provide him with any medical treatment after taking away his medication. Indeed it's difficult (again assuming the truth of the
allegations) to imagine an alternative interpretation. Hepatitis C is a serious disease and the prisoner had been putin a
treatmant program expected to last a year. To refuse him any treatment whatsoaver seemed (as the other allegations to
which the Court referred confirmed) to be punitive. [ think Erickson is good law even after fgbal, but | also think it's miles
away from a case in which all that's alleged (besides pure speculation about the defendants’ motive) is that someone was
denied a loan because her house was mistakenly appraised for less than its market value.

cited with approval in Twombly, see 550 U.8. at 556, 127 S.CL 1955 (though not cited in fgbal) and not overruled. Although
itis regarded in some guarters as dead after lgbal, e.g., Fowler v. UPMC Shadyside, 578 F.3d 203, 211 (3d Cir.2009); Suja
A. Thomas, "The New Summary Judgment Maticn: The Motion to Dismiss Under fgbal and Twombly," 14 Lewis & Clark
L.Rev. 15, 35 {2010), lower-court judges are nct to deem a Supreme Court decision overruled even if it is plainly
inconsistent with a subsequent decision. Stafe Off Co. v. Khan, 522 U.8. 3, 118 5.Ct 275, 138 L..Ed.2d 199 (1997); Agostini
v. Feffon, 521 U8, 203, 237, 117 S.Ct. 1997, 138 L.Ed.2d 391 {1997); Rodriguez de Quijas v. Shearson/American Express,
Ing.,, 490 U.S 477 484, 109 S,Ct. 1917, 104 L.Ed.2d 526 {1989); National Rifle Ass'n v. Cify of Chicago, 567 F.3d 856, 857-
58 (7th Cir.2009), reversed under the name McDonald v. Cify of Chicago, U.Ss. 130 5.Ct. 3020, 177 1..Ed.2d 894
(2010). But that principle is not applicable here; Swierkiewicz is distinguishable.

The Court rejected a rule that the Second Circuit had created which required "heightened pleading” in Title VIl cases. The
basic requirement for a complaint ("a short and plain statement of the claim showing that the pleader is entitled to relief") is
set forth in Rule 8{a)(2) of the Federal Rules of Civil Procedurse. Rule 9 requires heightened pleading (that is, a specific
allegation) of certain elements in particular cases, such as fraud and special damages. There is no reference to heightenead
pleading of discrimination claims, however, and Swierkiewicz holds that the judiciary is not authorized to amend Rule 9
without complying with the procedures in the Rules Enabling Act. 534 U.S. at 513158, 122 5.Ct. 892 Leatherman v. Tarrant
County Nareotics Intsiligence & Coordination Unit, 507 U.S. 163, 168-69, 113 8,Ct. 1160, 122 L .Ed.2d 517 (1993); Saritha
Komatireddy Tice, Note, "A "Plausible’ Explanation of Pleading Standards: Bell Aflantic Corp. v. Twombly," 31 Harv. J.L. *411
& Pub. Pol'y 827, 832 n, 49 {2008). As the Court explained in Twombly, "Swisrkiswicz did not change the law of pleading,
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but simply re-emphasized ... that the Second Circult's use of a helghtened pleading standard for Title VIl cases was contrary
to the Federal Rules.” 550 U.S. at 570, 127 S.Ct. 1955. But Titie VI cases are not exempted by Swierkiewicz from the
doctrine of the lgbal case. Igbal establishes a genaral requirement of "plausibility" applicable to alt civil cases in federal
courts.

It does so, hawever, in opague language: "The plausibility standard is not akin to a “probability requirement,” but it asks for
more than a sheer possibility that a defendant has acted unfawfully.” 129 S.Ct at 1949. In statistics the range of
probabilities is from 0 to 1, and therefore encompasses "sheer possibility" along with “plausibility.” It seems {no stronger
word is possible) that what the Court was driving at was that even if the district judge doesn't think a plaintiff's case is more
likely than not to be a winner (that is, doesn’t think p > .5), as long as it is substantially justified that's enough to avert
dismissal. Cf. Equal Access to Justice Act, 28 U.S.C. § 2412(d)(1)(A}. But when a bank turns down 2 loan applicant
because the appraisal of the security for the loan indicates that the loan would not be adequately secured, the alternative
hypothesis of racial discrimination does not have substantial merit; it is implausibie,

Behind both Twomnbly and fgbal lurks a concern with asymmetric discovery burdens and the potential for extortionate
litigation (similar to that created by class actions, to which Rule 23(f) of the civil rules was a response, fsaacs v. Sprint
Corp., 261 F.3d 679, 681 (7th Cir.2001); Blair v. Equifax Check Services, Inc., 181 F.3d 832, 834-35 (7th Cir.1998); Newfon
v. Merrilf Lynch, Pierce, Fenner & Smith, Inc., 259 F.3d 154, 162-65 (3d Cir.2001); Vallario v. Vandehey, 554 F.3d 1259,
1263 (10th Cir.2009); Fed.R.Civ.P. 23(f) Committes Note) that such an asymmetry creates. Asheroft v. lgbal, supra, 129
S.Ct. at 1853; Bell Atlantic Corp. v. Twombly, supra, 550 U.S. at 557-69, 127 S.Ct. 1955; Cooney v, Ressiter,_583 F.3d 967,
971 (7th Cir.2008); Beck v. Dobrowski, 559 F.3d 880, 682 (7th Cir.2009); Kendall v. Visa (/.5.A., Inc., 518 F.3d 1042, 1046-
47 (9th Cir.2008). In most suits against corporations or other institutions, and in both Twombly and lgbal — but also in the
present case — the plaintiff wants or needs more discovery of the defendant than the defendant wanis or needs of the
plaintiff, because the piaintiff has to search the defendant's records (and, through depositions, the minds of the defendant's
employess} to obtain evidence of wrongdoing. With the electronic archives of large corporations or other large organizaticns
holding millions of emails and other electronic communications, the cost of discovery to a defendant has become in many
cases astronomical. And the cost is not only monetary; it can include, as well, the disruption of the defendant's operations. If
no similar costs are borne by the plaintiff in complying with the defendant's discovery demands, the costs to the defendant
may induce it to agree early in the litigation to a setflement favorable to the plaintiff.

It is true, as critics of Twombly and lgbal point out, that district courts have authority to limit discovery. E.g., Griffin v. Folay,
542 F.3d 209, 223 (7th Cir.2008); Searls v. Glasser, 64 F.3d 1061, 1068 (7th Cir.1885); Deitchman v. E.R. Squibb & Sons,
Ing., 740 F.2d 556, 563 (7th Cir. 1984 Mwani v. bin Laden, 417 F.3d 1, 17 (D.C.Cir.2005). But especially in busy districts,
which is where complex litigation: is concentrated, the judges tend to delegate that authority to magisirate judges. And
because the magistrate judge to whom a *412 case is delegated for discovery only is not responsible for the trial or the
decision and can have only an imperfect sense of how widely the district judge would want the factual inquiry in the case ©
roam to enable him fo decide it, the magistrate judge is likely to err on the permissive side. "One common form of
unnecessary discovery (and thersfore a ready source of threatened discovery) is delving into ten issues when one will be
dispositive. A magistrate lacks the authority to carve off the nine unnecessary issues; for all the magistrate knows, the judge
may want evidence on any one of them. So the magistrate stands back and lets the parties have at it. Pursuit of factual and
fegal issues that will not matter to the cutcome of the case is a source of enormous unnecessary costs, yet it is one hard to
conquer in a system of notice pleading and even harder to limit when an officer lacking the power to decide the case
supervises discovery." Frank H. Easterbrook, "Discovery as Abuse," 69 B.U. L.Rev. 635, 839 (1989); see also Milton
Pollack, "Discovery — Its Abuse and Correction,” 80 F.R.D. 219, 223 (1979); Virginia E. Hench, "Mandatory Disclosure and
Equal Access to Justice: The 1993 Federal Discovery Rules Amendments and the Just, Speedy and inexpensive
Determination of Evary Action,” 67 Temple L.Rev. 173, 232 (1994).

This structurai flaw helps to explain and justify the Supreme Court's new approach. kt requires the plaintiff o conduct a more
extensive precomplaint investigation than used to be required and so creates greater symmetry belween the plaintiff's and
the defendant's litigation costs, and by doing so reduces the scope for extortionate discovery. If the plaintiff shows that he
can't conduct an sven minimally adequate investigation without limited discovery, the judge presumably can allow that
discovery, meanwhile deferring rufing on the defendant's motion to dismiss. Miller v. Gammie, 335 F.3d 889, 899 (Sth
Cir.2003} (en banc): Coss v. Playtex Products, LLC, No. 08 C 50222, 2009 WL 1455358 (N.D.IIl. May 21, 2009); Edward A.
Hartnett, "Taming Twombly, Even After Igbal" 158 U. Pa. L.Rev. 473, 507-14 (2010}); Suzetie M, Malveaux, "Front Loading
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and Heavy Lifting: How Pre-Dismissal Discovery Can Address the Detrimental Effect of Igbal on Civil Rights Cases,” 14
Lewis & Clark L.Rev. 65 (2010). No one has suggested such a resolution for this case.

The plaintiff has an implausible case of discrimination, but she will now be permitted to serve discovery demands that will
compel elaborate document review by Citibank and require its executives to sit for many hours of depositions. (Not that the
plaintiff is capable of conducting such proceedings as a pro se, but on remand she may — indeed she would be well
advised to — ask the judge to help her find a lawyer.) The threat of such an imposition will induce Citibank to consider
settlement even if the suit has no merit at all. That is the pattern that the Supreme Court's recent declsions are aimed at

disrupting.
We sheukl affirm the dismissal of the suit in {ts entirety.

[*1 After examining the briefs and the record, we have concluded that oral argument is unnecessary. The appeal is therefore submiited on
the briefs and the record. FED. R.APP. P. 34(a)(2)(C).
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